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TV LICENSING AND RENEWAL ACT OF 1981 



MONDAY, MARCH 23, 1981 

U.S. Senate, 
Committee on Commerce, Science, and Transportation, 

Subcommittee on Communications, 

Washington, D.C. 
The subcommittee met at 10 a.m., in room 235, Russell Senate 
Office Building; Senator Barry Goldwater (chairman of the subcom- 
mittee presiding. 

OPENING STATEMENT BY SENATOR GOLDWATER 

Senator Goldwater. The meeting will come to order. There will 
be other members present, but this is a rather busy week, and I 
don't know how soon they will be here. 

The Commerce Committee's announced goal of passage of mean- 
ingful telecommunications legislation began with the introduction 
of two bills, S. 270, and S. 271, and continues with S. 601. 

This bill which we are holding hearings on today and next 
Monday deals with television licensing and renewal, and continues 
the approach of amending the Communications Act of 1934 by 
removing regulatory restrictions wherever marketplace forces are 
insuring a competitive environment. 

Specifically, S. 601 accomplishes the following: 

One, license terms. The license period for television would be 
extended from 3 to 5 years. 

Two, licensing procedure. The Federal Communications Commis- 
sion is permitted to use a system of random selection — lottery — to 
choose among otherwise qualified applicants for any initial license 
or construction permit. 

Three, renewal procedure. The FCC shall grant a television li- 
cense renewal if it finds that: (1) the licensee substantially met the 
problems, needs, and interests of the residents of the service area 
in its program services; (2) the operation of the station has been 
free of any serious violation of the 1934 Communications Act or 
any FCC regulation promulgated thereunder; and (3) the licensee 
continues to meet the qualifications prescribed under section 
308(b). 

In acting upon any application for renewal, th^ FCC shall not 
have authority to consider any other applications for those facili- 
ties. This bill addresses many of the concerns that had been ex- 
pressed by broadcasters. 

By extending the licensing term it will add stability to the oper- 
ation of the broadcast facility, as well as help to insure more 
effective personnel management. 

(1) 
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With the new discretionary provision for random selection, or 
lottery, the amount of time spent by the Commission staff on 
applications should be significantly reduced, insuring faster entry 
into the marketplace by new applicants. 

Furthermore, the elimination of the requirement for comparative 
proceedings where there is more than one applicant for a construc- 
tion permit will save new applicants time and money, and not 
harm the public interest. 

Those proceedings have never guaranteed that the applicant best 
able to serve the public interest is selected. The renewal procedure 
established by this bill focuses upon the licensee's record of per- 
formance, rather than the promise of an applicant seeking a li- 
cense. 

Eliminating competing applications means eliminating the cum- 
bersome, expensive, and sometimes arbitrary comparative proceed- 
ing for license renewals. 

Also implicit in the situation in the three-prong test for renewal 
is that the Commission will not be able to take into account any 
other ownership interest by the licensee, nor the degree of involve- 
ment of the owners of the station in the management of the sta- 
tion. 

The comparative renewal procedure was adopted originally to 
provide a competitive spur to the broadcaster. The theory was that 
broadcasters would be encouraged to maximize their programing 
efforts if their licenses could be challenged at renewal. 

While there have been a few successful challenges to television 
broadcasters' licenses, the uncertainty created by this threat had 
made it more difficult for diligent broadcasters to serve their com- 
munity. 

Furthermore, the real competitive spur to the broadcaster no 
longer comes from potential challengers to the renewal of his li- 
cense. Broadcasters are now competing against the diversity of 
video programing made possible by the expansion of cable televi- 
sion in urban areas, and the increased use of new technologies. 

If the television broadcast licensees are to be expected to provide 
quality programing and quality programing service to the public, 
they must be able to rely upon the knowledge that they will not be 
subjected to expensive time-consuming comparative hearings as a 
result of a mere promise from another applicant to do a better job. 

It is increased competition that will guarantee the essential pro- 
gram quality. It's my firm belief and the intent of this bill that the 
performance of the television broadcast licensee during his license 
term be the only basis for deciding whether to renew the license. 

If a licensee substantially meets the needs and interests of those 
in its service area, is free of any serious violation of the act, and 
meets the basic qualifications, he should have his television license 
renewed. 

Do you have ar statement. Senator? 

OPENING STATEMENT BY SENATOR PRESSLER 

Senator Pressler. I would just like to say that I am happy to 
participate in this hearing, and I happen to be a cosponsor of this 
bill. Let me also say, from my point of view, I am very much aware 
of the rural and small town interests. 
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In fact, I am going to request a morning's worth of hearings 
sometime later in late May to look at some of the rural and small 
town America's special broadcasting and communications prob- 
lems. 

But I think that this bill will help rural and small town broad- 
casters, because some of the nuisance suits that can be brought 
against them presently, which are so devastating to a small inde- 
pendent, will not be encouraged so much under this renewal act. 

So with that, Mr. Chairman, I have ho further opening state- 
ment. 

Senator Goldwater. Thank you very much. Senator Pressler. 
Senator Cannon do you have an opening statement to make. 

OPENING STATEMENT BY SENATOR CANNON 

Senator Cannon. Thank you. Senator Goldwater. 

Today we continue discussion on S. 601, the Television Licensing 
and Renewal Act of 1981. This bill, together with S. 270, which I 
cosponsored in January, will accomplish substantial improvements 
in television and radio licensing procedures. 

S. 601 will extend the maximum license term of a television 
station to 5 years from the present 3 years. This provision will 
create greater stability to licensees, affording them an opportunity 
to devote greater efforts in community service and less attention to 
regulatory paperwork. 

The random selection licensing process for initial licenses will 
accord the FCC the flexibility necessary for the expeditious and 
orderly handling of initial broadcast applications. 

The bill will also expedite the renewal procedure. If the licensee 
satisfactorily demonstrates compliance with the public interest 
standard, the license will be renewed without a comparative hear- 
ing. This will modernize today's costly and cumbersome renewal 
procedure and eliminate inappropriate attempts to restructure the 
broadcasting industry ad hoc, as the recent WESH case and its 
predecessors demonstrate. 

This bill is another of my continuing efforts to deregulate the 
telecommunications industry. S. 601 presents an excellent opportu- 
nity to continue this process. 

One other item, John Smith, our communications counsel, is 
leaving to pursue new opportunities in telecommunications. John 
has been invaluable in his contributions to the committee during 
his tenure on the steff, and I want to thank him for his hard work 
and dedication. We wish him the best of luck in his new endeavor. 

[The bill follows:] 
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97th congress 
1st Session 



S.601 



To amend the Communications Act of 1934 to establish licensing procedures, 
renewal procedures, and license terms for television broadcast stations. 



IN THE SENATE OF THE UNITED STATES 

March 3 Oegislative day, Fbbbuaby 16), 1981 
Mr. GoLDWATBB (for himself, Mr. Packwood, Mr. Schmitt, Mr. Pbesslbb, 
Mr. Stevens, Mr. Kasten, Mr. Cannon, Mr. Rollings, Mr. Inouye, Mr. 
FoBD, Mr. RiBOLE, and Mr. Exon) introduced the following bill; which was 
read twice and referred to the Committee on Conunerce, Science, and 
Transportation 



A BILL 



To amend the Communications Act of 1934 to establish licens- 
ing procedures, renewal procedures, and license terms for 
television broadcast stations. 

1 Be it enacted by the Senate aid House of Representa- 

2 ti7)e8 of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Television Licensing and 

4 Renewal Act of 1981''. 

5 LICENSE TERMS 

6 Sec. 2. Section 307(d) of the Communications Act of 

7 1934 (47 U.S.C. 307(d)) is amended by- 
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1 (1) inserting "television" after "operation of a"; 

2 (2) striking "three years" the first place it ap- 

3 pears and substituting "five years"; 

4 (3) striking "three years" the last place it appears 

5 and substituting "five years"; and 

6 (4) inserting "television" after "in the case of" 

7 the first place it appears therein. 

8 LICENSING PBOCEDUEE; RENEWAL PROCEDURE 

9 Sec. 3. Section 309 of the Communications Act of 1934 

10 (47 U.S.C. 309) is amended by adding at the end thereof the 

1 1 following new subsections: 

12 "(i) In any case where there is more than one applicant 

13 qualified in accordance with subsection (b) of section 308 for 

14 any initial license or construction permit for a television 

15 broadcast facility, the Commission may, in its discretion, 

16 grant an application based on a system of random selection. 

17 The Commission shall establish procedures for random selec- 

18 tion not later than one hundred and eighty days after the date 

19 of enactment of this subsection, which procedure shall not 

20 apply to any application filed before such date. 

21 "(j) In any case in which a television broadcast station 

22 licensee submits an application to the Commission for re- 

23 newal of a license, the Commission shall grant the applica- 

24 tion if it finds that — 
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1 "(1) the licensee, during the preceding term of its 

2 license, substantially met the problems, needs, and in- 

3 terests of the residents of its service area in its pro- 

4 gram service; 

5 "(2) the operation of the station has been free of 

6 any serious violation of this Act or the regulations pro- 

7 mulgated thereunder; and 

8 "(3) the licensee continues to meet the qualifica- 

9 tions prescribed under section 308(b). 

10 "(k) In acting upon any application for the renewal of 

11 any television broadcast station license which is filed by a 

12 licensee with the Conmiission under section 308, the Com- 

13 mission shall not have authority to consider the application of 

14 any other person for the facilities for which renewal is 

15 sought. The provisions of this subsection shall not apply to 

16 any application of any other person filed prior to March 3, 

17 1981.". 
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Senator Goldwater. Thank you very much, Senator. 

Our first witnesses this morning will be the Honorable Robert E. 
Lee, Acting Chairman of the Federal Communications Commission. 

If you have a prepared statement that you would like to put in 
the record, it will be done. 

STATEMENT OF HON. ROBERT E. LEE, ACTING CHAIRMAN, 
FEDERAL COMMUNICATIONS COMMISSION, ACCOMPANIED BY 
MARJORIE REED, ACTING GENERAL COUNSEL; AND RICHARD 
SHIBEN, CHIEF, BROADCAST BUREAU 

Mr. Lee. Yes, Senator, I do. I have a very brief summary of that 
statement. 

Mr. Chairman, members of the subcommittee, I am pleased to 
testify on S. 601, the Television Licensing and Renewal Act of 1981. 

To save time for questions I would like to summarize my pre- 
pared statement and request that my entire statement be placed in 
the hearing record. I would also like to point out that my state- 
ment reflects the views of a majority of the Commission, including 
Commissioners Quello, Jones, and myself; Commissioners Fogarty 
and Washburn will be submitting separate statements on the bill. 

A majority of the Federal Communications Commission believes 
S. 601 will significantly improve television licensing procedures. S. 
601 will eliminate unnecessary and costly administrative proce- 
dures and permit efficient, orderly, and equitable authorization 
and reauthorization of broadcast television service in the public 
interest. 

Moreover, the essentially procedural and modest provisions of S. 
601 will enable the FCC to continue to effectively execute its re- 
sponsibilities under the Communications Act of 1934 using fewer 
resources and imposing lesser burdens on licensees. 

I would like to discuss the three specific sections of S. 601. The 
first section would increase the television license term from 3 to 5 
years. We support this proposal. As we stated in our S. 270 testimo- 
ny, review of television station performance every 3 years is no 
more appropriate than every 5 or 10 years. 

The second section of S. 601 would permit the Commission to 
dispense with comparative hearings in initial licensing proceedings 
and choose among competing applicants through a system of 
random selection identical to that proposed for radio broadcast 
stations in S. 270. 

The Commission testimony on S. 270 vigorously supported this 
procedure for radio station applications, and we urge its approval 
also for television. 

The third section of S. 601 proposes changes in television license 
renewal procedures. The Commission is particularly pleased to see 
this proposal since it tracks the recommendation the Commission 
made to the Congress in 1976. 

At that time, in an extensive document, a copy of which has been 
provided to the Committee, the Commission traced the develop- 
ment of the comparative renewal process, highlighted the difficul- 
ties it presented, and recommended its abolition. 

We remain convinced that the comparative renewal process is 
not only counterproductive to efficient decisionmaking, but also 
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injects a wholly unnecessary element of uncertainty into the broad- 
cast licensing process. 

We believe a licensee should be judged on the basis of its sta- 
tion's performance during the license term. If it is satisfactory its 
license should be renewed. 

If substantial and material questions of fact exist as to whether 
service was in the public interest, a hearing should be held. If it is 
determined that the licensee is unworthy of renewal, license re- 
newal should be denied and the frequency opened up for new 
applications under initial licensing procedures. 

Periodic review primarily evaluates licensee programing per- 
formance through a variety of procedures. These include staff proc- 
essing guidelines, continuous community ascertainment and de- 
tailed reporting requirements at renewal time. 

The documentation generated by these procedures shows that 
most licensees offer a wide variety of programing in the public 
interest, even in excess of what the Commission minimally expects. 

Given this level of performance, there is no good reason to be- 
lieve that licensing performance would change if license review 
was done every 5 years instead of every 3. 

The most serious station deficiencies are generally brought to the 
Commission's attention through complaints filed during the license 
term. 

Since this complaint process will continue under S. 601, the 
public will have ample opportunity to bring such matters promptly 
to our attention. Thus an extension of the license term will not 
leave the Commission without adequate oversight and enforcement 
powers. 

Random selection offers two potential major advantages over the 
present comparative process. First, it could streamline the authori- 
zation process, thus getting new service to the public more quickly 
and ending the discrimination against applicants who lack the 
wherewithal to prosecute a lengthy legal battle. 

Second, it could allow the Commission to set minimum public 
interest qualifications that applicants must meet while avoiding 
the Solomon-like role of attaching weights to settle noncomparable 
factors. 

In this respect, we recommend the Commission be given the 
flexibility to choose among applicants without first investigating 
the qualifications of each one. This may require some modification 
in the language of section 309(a) of the act. 

In conclusion, with regard to S. 601, we believe it proposes 
changes totally consistent with the television broadcast service as 
it exists today. 

More important, though, the changes reflect a good, common- 
sense approach to the television licensing problems likely to face 
the Commission and the industry in the future. 

We therefore support S. 601 and urge its enactment with appro- 
priate amendments. 

Thank you again for the chance to testify on this bill. Thank you, 
Mr. Chairman. 

Senator Goldwater. Thank you very much, Mr. Lee. 

Mr. Shiben, are you going to testify? 

Mr. Shiben. No. 
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Senator Goldwater. Senator Pressler, do you have some ques- 
tions? 

Senator Pressler. Just one, but perhaps I could wait until — are 
we going to hear all three, or just one? 

Mr. Lee. We have no further statements. Senator. ^ 

Senator Pressler. All right. Chairman Lee, you stated that S. 
601 will allow the FCC to carry out its responsibilities under the 
1934 act using fewer resources and imposing less burdens on licens- 
ees. Please explain that. 

Mr. Lee. Since the bill would allow fewer hearings, and a longer 
license term there will be significant savings in personnel. 

We have a study underway that will be more specific on the 
point which we will certainly get to you very soon. 

Senator Pressler. You said a t3rpical comparative licensing pro- 
cedure lasted 3 years, and you explained why it takes that long and 
what you are planning to do to speed the process. 

I understand there are 60 cases currently in preparation for 
hearing. Is that backlog going to continue? 

Mr. Lee. The length of the hearing process is largely beyond our 
control. That is another reason we strongly support the bill. It 
would take care of much of the delay problem. 

We operate under the Administrative Procedure Act, and in a 
case where there are two or more parties seeking a license, they 
are adversarial in nature and they continue to file pleadings, coun- 
terpleadings, all of which takes time. I would say it is reasonable to 
say that most of the delay is caused by these maneuvers, although 
our processes are not entirely without blame. 

Senator Pressler. One final question. The National Black Media 
Coalition is going to testify later against this. I have a copy of their 
statement here. They feel this would substantially weaken the 
rights of minorities to protest certain things in media. 

Do you think minorities will lose a chance to — lose leverage 
through this particular bill? 

Mr. Lee. No, I do not. Senator. I envision that in this random 
selection process, whether it be by computer or other device, poli- 
cies of the Commission, with respect to minorities, can be factored 
into this random selection process. 

For example, if we are using a computer, Fve been told there are 
ways to put in a preference for minorities, so they would get a 
little better shake of the dice. 

Senator Pressler. Thank you very much, Mr. Chairman. 

Senator Goldwater. Senator Cannon. 

Senator Cannon. Thank you, Mr. Chairman. 

Chairman Lee, you state that the periodic license renewal proce- 
dure typically doesn't reveal serious violations warranting denial 
or other serious sanctions, and that they are uncovered through 
the complaint process. 

Shouldn't we then abandon the renewal procedure all together 
and rely upon revocation proceedings as proposed in our Radio 
Deregulation bill? 

Mr. Lee. Well, it is my understanding that is substantially what 
we are doing under this bill. That is why we endorse it. Any of the 
revocations that I have seen, I could not recall one where we 
uncovered the misconduct factor. It's generally been a complaint. 
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Senator Cannon. Those actually came as a result of complaints 
that came to the attention of the Commission? 

Mr. Lee. Yes. 

Senator Cannon. S. 601 requires the FCC to establish random 
selection procedures within 180 days, and you say that period isn't 
long enough. What period do you suggest? 

Mr. Lee. Well, I am taking a stab at it based on my experience. I 
would say it would take a minimum of 1 year, and probably 18 
months. This will be a somewhat cumbersome procedure. 

Again, colored by formalities requiring that we give attention 
and time to all parties who wish to comment. The probability is 
that on a matter of this nature, we might have hearings of some 
kind. We think a more realistic period would help because we are 
solving a very difficult problem and we like to do it right. 

Senator Cannon. One of the problems we have been running 
into in trying to streamline or do away with a lot of the regulation 
that now exists is tremendously large time lags. Every time you 
talk about extending a period from, let's say, 180 days as we 
suggest here to a year or 18 months, that is, you know, sort of like 
waving a red flag in front of a bull. 

Mr. Lee. I appreciate that. Senator. I think I could say that, if 
you stuck to the 180 days, a superhuman effort would be made to 
make it. We would hope you would give us a little more time. 

Senator Cannon. You say the random selection can be used 
efficiently only if the Commission is given the latitude to adopt 
reasonable procedural rules. What needs to be done to afford you 
that kind of latitude? 

Mr. Lee. Well, I think we should have the ability, and I am not 
so sure we do under the bill, to conduct our lottery, if that is what 
you want to call it, before we pass on the qualifications of the 
winner. 

In other words, in a particular case we might have conceivably a 
hundred applications. If we had to find each of those applicants 
basically qualified under the act, we would have to examine all 
100. We would like to have the latitude of picking the winner, then 
looking at his qualifications. If he doesn't fit, we throw it away and 
start over. 

Senator Cannon. Do we need to amend the Administrative Pro- 
cedure Act or other provisions of the 1934 Communications Act to 
give you the kind of latitude you need in this respect? 

Mr. Lee. I don't think so. General counsel? 

Ms. Reed. Senator, we would need some revision to section 309 of 
the Communications Act as presently written, it requires that the 
Commission find each applicant qualified. 

We would like to focus only on the applicant that looks like a 
winner. 

Senator Cannon. So you are saying that under the act now, you 
would have to find, first that all of those applicants were qualified 
before you could conduct your lottery? 

Ms. Reed. Yes. 

Senator Cannon. What you want to do is do it in reverse. Would 
you prepare some suggested language for an amendment and give 
it to our staff that you think would do the job? 
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Ms. Reed. We would be glad to. I believe we have suggested some 
language in the context of S. 270. We had the same concern there. 

Senator Cannon. Maybe they have that now. If they have it, 
there is no sense in doing it again. 

Ms. Reed. We will make sure that there is language. 

Senator Cannon. Do you believe that the renewal standards set 
forth in S. 601 would have the effect of locking into place the 
Commission's existing ascertainment guidelines? 
' Mr. Lee. Ascertainment guidelines. I don't really know. Dick? 

Mr. Shiben. I don't think it would absolutely lock it in. You are 
talking about a new standard, subst€uitial performance in the 
public interest. I think there is still enough flexibility in the new 
language of the act to permit us, if circumstances warrant it later 
on, to reexamine the ascertainment procedures for television also. 

Senator Cannon. The language of the bill says the licensee 
during the preceding term of its license substantially met the 
problems, needs and interests of its service area in its program 
service. 

My question there was whether or not that language itself, 
would, in effect, lock into place the Commission's existing ascer- 
tainment guidelines. 

Mr. Shiben. That language, to me, would not — it retains the 
public interest standard but it does not necessarily mandate that 
the Commission have an ascertainment procedure. 

The way I read it, it says the license to serve the problems, needs 
and interests of the community. But that doesn't mean that you 
have to have an elaborate procedure on which to ascertain the 
problems, needs and interests. 

If you would have added the language "as ascertained," then we 
would have been locked in. I would read the bill's language much 
more narrowly. 

Senator Cannon. We could probably clarify that in the report 
language as well. 

Chairman Lee, you recognize that S. 601 is procedural in nature 
and doesn't reduce existing conduct-related television require- 
ments. What other deregulatory steps are desirable at this time, if 
any? 

Mr. Lee. In the television field, I think this meets most of our 
objectives. There are other parts of the act in the nonbroadcasting 
area that we hope would get some attention at some point. But, 
they are hardly within the context of TV. 

Senator Cannon. But as far as TV is concerned, you are satisfied 
with this, now? 

Mr. Lee. Yes, I certainly am. 

Senator Cannon. Thank you, Mr. Chairman. 

Senator GtOLDwater. Thank you,* Senator. Senator Ford, do you 
have questions? 

Senator Ford. Thank you, Mr. Chairman. Just one. 

Most of my questions have been asked. If this bill passes, Mr. 
Chairman, how are you going to handle the 3,000 applications or so 
I understand you have for low power? 

Mr. Lee. And we will have more. 

Senator Ford. A lot of people who are making applications don't 
even know what they are going to get yet, do they? 
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Mr. Lee. We would hope we could find a way to make it retroac- 
tive to handle those applications under the terms of this new bill. 
That would be a great help. 

While we have 3,000 applications now, I think our estimates are, 
we might wind up with 5,500, perhaps 6,000. It will be a great 
burden on us if we have to proceed under existing procedures. 

Senator Ford. What makes the low-power station so attractive? 

Mr. Lee. That is a very good question. I am not so sure. 

Senator Ford. It is inexpensive, isn't it? 

Mr. Lee. It is inexpensive. I am not so sure a lot of the appli- 
cants, certainly those who are trying to make a commercial ven- 
ture out of it, aren't overestimating the possibilities of profit. I 
don't think that this is any gold rush or any license to steal. 

Senator Ford. If it is a license to steal, you will give it to them, 
wouldn't you 

Mr. Lee. Oh, yes, sir. Two to a customer. 

Senator Ford. There is something about this, like 9 kilohertz and 
all this, and goes out the end of the dial. Low power is coming in, 
drop in power, all this good stuff. When is enough enough? 

Mr. Lee. Well, I think enough's enough right now. The proposed 
low-power service is secondary in nature. That is another drawback 
that makes it not really that desirable. And by secondary, I mean 
if it creates interference or causes interference, it goes off the air, 
not the other party. 

As far as the drop-ins are concerned, I am sorry it is happening. 
If I get a chance to unhappen it, I will. 

Senator Ford. Thank you, Mr. Chairman. 

Senator Goldwater. Going on with this low power just a bit, Mr. 
Chairman, why didn't the FCC better prepare for this eventuality, 
and why can't you handle this problem yourselves? We are now 
getting these people coming to us. And it can't be handled in a 
legislative way. 

Mr. Lee. I think perhaps we made a mistake, in my judgment, in 
indicating that we would process these during the course of the 
rulemaking. I am not so sure that was wise, because I don't see 
how we can handle them in the volume we have at the moment. I 
don't think we anticipated this. 

Do you want to add to that? 

Mr. Shiben. I think there are two parts to the problem. One is 
the initial processing of the applications. Most of it is going to be 
very technical in nature. Probably, for a fee of around $25,000 to 
$30,000, we can develop a computer program that will process the 
technical part of the applications. 

The second part of the problem is a historic legislative problem 
which we have always had with the comparative process. Senator 
Pressler indicated that we havfe 60 television cases ready to go to 
hearing. Aside from low power, it would take us 3 years or more to 
process these 60 cases through the current comparative hearing 
process because people are contesting for a valuable right. And, 
when some people get into a hearing, the longer they can drag it 
on, the better off they are. 

So, I don't think it makes much difference whether we got 10 or 
3,000 applications. You have to go through that comparative proc- 
ess, and that is the delay. If it wasn't for the comparative process, 
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and we had the computer program on line, for an average of $5 to 
$10 per application, we could process all the low-power applications 
rather quickly. 

That is cheap. That is, with one individual salary for a year, you 
could process all the applications. The hangup is the comparative 
process. 

If you go to comparative hearing, it will be 10 years before you 
get the low-power service to the American public. Since there is a 
demand for that service or you wouldn't have 3,000 applications, 
such a delay would not be in the public interest. 

Senator Goldwater. How many low-power licenses have you 
given, do you know? 

Mr. Shiben. We haven't granted any yet because we're still 
under a couple of restraints. We just processed all the applications 
to find out how many of the so-called 3,000 are mutually exclusive 
and would require a comparative hearing. I believe all but 240 of 
those 3,000 applications are mutually exclusive, and of the 240, 
most of them are normal translator types of applications. 

In the notice of proposed rulemaking, we said we would not 
process any application that was contested or mutually exclusive, 
so none of those applications will actually get to the hearing state 
until after the rulemaking. But then, we re still faced with the 
same problem. If you have to go through a comparative process, it 
is going to be years before all those things get on the street. And 
you're going to get more in the meantime. 

Senator Goldwater. What would happen if you didn't issue any? 
Is there any reason you have to issue these low-power licenses? 

Mr. Shiben. The only reason that I can think of is apparently 
there are enough people who think there is a need for the service, 
that they are willing to try to provide that service to the American 
public. Just like radio was in the early days, just like FM was and 
just like television was. You didn't need to do any of it. 

But as long as there are business people out there who want to 
provide the service to the American public, I think it is our obliga- 
tion to try and find a way to get it to them as quickly as possible. 

I think it also has a substantial impact on the economy. Just 
think of the amount of equipment and the amount of programing 
that will be sold all of which will contribute to the development of 
the economy. 

I think that is another reason that we should look at it. It is a 
reason we should try to get it there as quickly as possible. 

Mr. Lee. I think I indicated, if I didn't, it was an oversight, that 
a significant number of these applicants are nonprofit institutions, 
churches, that sort of thing, who contemplate using them not for 
profit. 

Senator Goldwater. Is it true that some of these low-power 
stations intend to use the translator antenna? That is, the transla- 
tor on a mountain that will enable the signal to get over the 
mountain. 

Mr. Lee. Well, the service is built on the translator technology, 
so I guess my answer to that is, yes. 

Senator Goldwater. I mean the translator. 

Mr. Lee. Yes. 

Senator Goldwater. They will use those? 
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Mr. Lee. Yes, that's right. 

Senator Goldwater. And the frequencies won't bother the pres- 
ent frequencies? 

Mr. Lee. Won't conflict. If there is a conflict, the translator has 
to stop. 

Senator Goldwater. Chairman Lee, you mentioned that random 
selection would allow the FCC to set minimum public interest 
qualifications and to adopt reasonable procedural rules. What 
would you envision to be minimum public interest qualifications, 
and what rules would you adopt? 

Mr. Lee. Well, we would have to consider the situation at the 
time we adopted the rules. I suppose such things as multiple own- 
ership, cross ownership questions with cable, with newspapers. 
An3^hing that seemed to be appropriate at the time. 

One thing I've learned is that these public interest standards do 
change with the times. We need that flexibility. What was appro- 
priate 20 years ago isn't perhaps as appropriate today. 

Senator Goldwater. Mr. Lee, you stated that 20 television li- 
cense renewals had been denied, and would have been denied even 
if there had been no competing applicant. Can you tell us roughly 
how many license renewals have been challenged by competing 
applicants? 

Mr. Shiben. I don't have an up-to-date figure, but I think since, 
say 1934, there have been, I would say, less than 100. The reason I 
hesitate is some are filed and before they even get to the hearing 
process, they are withdrawn. 

I would have to go back and look at all the records. 

Senator Goldwater. Mr. Lee, you testified that the number of 
TV stations and emergence of new home video choices suggest that 
television markets are becoming more competitive. But that the 
FCC has yet to study the issue fully. 

Do you intend to do so in connection with your proceeding on 
low-power stations and Comsat's application to provide direct 
broadcast satellite service, and do you expect to rely on the mar- 
ketplace, or will you try to define the extent of competition 
through regulations? 

Mr. Lee. That is quite a mouthful. 

Senator Goldwater. Yes. 

Mr. Lee. We have a day 

Senator Goldwater. I didn't throw in others I could have. 

Mr. Lee. We have a day set in April, I've forgotten the precise 
date, that we're going to consider direct broadcasting. That neces- 
sarily will envelope these other areas that you mention. 

I don't see that we will come to any definitive conclusions on 
direct broadcasting with that one meeting. I sincerely believe that 
this will be something the Congress will get into very deeply when 
the full impact is felt. 

This is a complete revolution, it seems to me. If it is a threat to 
local television, as we now know it, the Congress will certainly be 
interested if for no other reason than if there are no local stations, 
you won't be able to reach your electorate when it's time for 
election. 

Senator Goldwater. I think that would be a blessing. 
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Senator Schmitt. We ought to talk to our electorate and find out 
what they think about that. 

Senator Goldwater. I have one question that I don't want you to 
answer now, but I wish you would give it a lot of thought, the 
whole Commission, and give us your thoughts on it. 

As you know, we're on the verge of a communications break- 
through that is going to make everjrthing we have done since 1934 
look like smoke signals. We have, for example, the Comsat deal 
coming up, I think in 2 years. They're making deals for that. We 
have the satellite now with France, England, Canada and Lord 
knows how many other countries getting in the act. 

We have the problem, a real problem of the newspapers' attitude 
towards the use by A.T. & T. and other telephone outfits of broad- 
casting their yellow pages or catalogs over the TV or over a moni- 
tor by which the woman of the house can do her shopping and the 
man can get the weather and so forth, and so on. 

Now, so far we haven't been pressed for any visible need for 
legislation to cover any of these except the newspaper one I spoke 
of. And we're looking into whether legislation will actually solve 
that problem. 

I have my thoughts. I think it has to come through mutual 
agreement. 

But what I would like for you and the Commission to do is to be 
thinking about the possible problems of cable, of satellite, et cetera, 
and recommend to us things that we might be thinking about, 
because just as sure as we're sitting here, in fact, I've already seen 
one column in a professional magazine calling for immediate legis- 
lation to be passed by this committee, and they don't know what 
the hell they want the legislation passed on. They are just con- 
vinced that if the Congress doesn t do something, everything's 
going to fall apart. 

I don't believe that. I would like to get away from legislation, 
rather than have it. 

So if you people in your meetings could consider what we might 
be thinking about, none of this is going to happen tomorrow, but 
it's going to happen within the next 2 years. 

I would appreciate that kind of help. 

Mr. Lee. I certainly will call this to the attention of the Commis- 
sion, and in particular to our new chairman who will be arriving 
one of these days, soon, I hope. And it may be that we will want 
some kind of a proceeding; maybe we need some kind of national 
television policy. We have tried that, but it changes from year to 
year, and it may be time again. 

Senator Goldwater. We would certainly appreciate it. 

Senator Schmitt, it's nice to have you here this afternoon. Do 
you have an3^hing? 

Senator Schmitt. It's good to be here, Mr. Chairman. I'm sorry 
your health is failing. 

Senator GtOLDwater. It's failed. 

Senator Schmitt. I was tempted, but I knew you wouldn't want 
me to, I was tempted to ask Chairman Lee whether it bothered him 
to grant licenses. 

Mr. Lee. It's pretty early in the morning for that. 

Senator Schmitt. I want to follow up 
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Senator Cannon. He's been out in space too long. 

Senator Schmitt. Are you through chewing on that one? 

Senator Ford. We're just trying to understand you, Jack. Go 
ahead. 

Senator Schmitt. Anybody from Kentucky ought to understand 
that. 

Senator Ford. We drink. That's our excuse. 

Senator Schmitt. What's our excuse? We don't drink. 

Senator Goldwater. Instant translation. 

Senator Schmitt. The death knell of radio was sounded with the 
advent of television. And obviously, it didn't happen. Has the Com- 
mission in any way looked retrospectively at that experience to see 
if there were any general insights that could be gained by what is 
going to happen to television with the advent of all the technol- 
ogies that the Chairman and you have been discussing? 

Mr. Lee. I suppose the lesson to be learned is the forbodings of 
extinction very often don't materialize like they — of course, the 
automobile got rid of the horse pretty effectively. 

In the radio field, radio was supposed to die when television 
came. FM was something you couldn't give away when I came on 
the Commission. Nobody wanted it. They all seem to have pros- 
pered. 

I guess the lesson is that the appetite of the population is far 
from satisfied with respect to communications needs and uses. 
Particularly entertainment. 

Senator Schmitt. Do you feel it would be useful to have a look 
backwards at the radio-television interaction to see if there were 
any general optimistic criteria that could encourage this committee 
not to do something that would inhibit the development of these 
new technologies? 

Mr. Lee. I don't know of anything that you're doing now that 
you shouldn't have done. 

Senator Schmitt. You indicated we were eventually going to 
have to look at it. Almost invariably, when something is changing, 
there is a tendency to be protectionist and protect the old while 
restricting the new. I would hope 

Mr. Lee. Yes. I think that was certainly true of the commission 
with respect to cable. We were concerned it was going to ruin 
broadcasting. It didn't. 

Senator Schmitt. Some broadcasters say it hasn't yet. 

Mr. Lee. I'm well aware of that, too. 

Radio has changed. I think sometimes when a new technology 
comes along, the old technology has to adapt to it. Radio is more 
specialized now than it was. My guess is that the future might be 
that radio would be more and more of a service type of outlet, and 
television is the entertainment part. 

Senator Schmitt. I'm not sure that statement would hold up to 
close scrutiny. I would say radio is more diverse now than it 
probably was, even in the golden age. 

Mr. Lee. It seems to me people are looking for traffic information 
and weather. You sort of keep the radio on all day long, a low 
point in the house. In my home it's on, I guess, all the time, even 
while TV is on. I keep one ear tuned for the weather and, maybe. 
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fast-breaking news. It seems to get there sometimes faster than 
TV. 

I think there is a degree of speciahzation, and I think it will 
continue. That's one man's opinion. 

Senator Schmitt. Well, I hope that you will, as you indicated you 
were probably going to do, that in connection with the direct- 
broadcast satellite inquiry, that you will keep — you will expand it 
as much as is reasonable to do so and still come to some decision to 
include these other competitions that are developing, because the 
committee will be looking into it. I think as broad an inquiry as 
possible within the Federal establishment, as well as within the 
media and the public, will be very useful to us. 

We don't want to act improperly to these new opportunities 
through protectionism. I think that would be very 

Mr. Lee. The application we have before us is for pay television. 
But obviously, that will lead to other things, too. It really involves 
what this would do to networks, what this would do to A.T. & T., 
what this would do to local programing, local stations. I think it's 
going to take quite a little bit of study on the part of all interested 
entities. 

Senator Schmitt. Could you provide our record more informa- 
tion, more detailed breakdown of information concerning your 
statement. "About 95 percent of all television stations broadcast 
more nonentertainment and local programing than the commission 
minimally expects"? 

Mr. Shiben. In response to your last question, I think the one 
lesson, in looking back, that both Congress and the commission 
must be aware of is that oftentimes, when dealing with the 1934 
act, you have to react quickly enough to current events— for in- 
stance, the recent explosion in communications. 

We developed quite a diverse, specialized radio system within 
this country, and it will continue as our economic base and popula- 
tion growth expand. It will even become more diverse and more 
specialized. 

There are a lot of things that happen now and then, like pro- 
gram formats, which you get locked into under the current statute. 
With television and the new video services coming on, we're going 
to have to look as to whether, again, the Government should try to 
find a way to step out of the way, rather than operate under an 
existing structure, which makes us in one sense become very in- 
volved. 

I think the bill that you have before you today is a step in the 
right direction. It's going to a random-selection process. That is 
stepping back and saying, **Here, let it go. Let it get sprvice out to 
the public quickly without undue regulatory intention." 

I think both Congress and the commission are going to have to 
learn from experience and look down the road to determine what 
the vote of government should be in regulation the rapid growth of 
communication technologies and services. As Senator Goldwater 
said, we're not too far from being able to read the Washington Post 
on your television screen. 

Think about that and ask, is the fairness doctrine going to apply 
to the Washington Post because it's coming over your video screen? 
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Those are significant issues. I think we have got to get away 
from trying to regulate this type of conduct. I think we have got to 
let it go. 

Senator Schmitt. I think the Washington Post may be saved by 
the fact that it's difficult to carry your television set into the John 
or to light a fire with it. 

Mr. Shiben. How far away are we from small, portable TV sets? 

Senator Ford. Oh, they'll figure out a light one, won't they? 

Senator Goldwater. Just to sort of answer your question and 
statements, I'm reading from the Communications Daily of March 
23: 

Time to try video text in Albany. Late 1981 start is planned by Time, Inc., for 
Albany, New York, test of Teledyne video text and ATCs system there. Feed by 
satellite permitting subscriber access to 10 to 20 electronic magazines. Donald 
Snyder will be managing editor. A spokesman for Time said the intention is not 
simply to deliver a preexisting data base but to create an entirely new service 
supported by subscribers and advertisers. 

Here we are. This is one of the things that gives us a real 
headache. The newspapers and magazines are all up in the air 
about Ma Bell doing this. Yet most of the big newspapers in the 
country are planning to do it. 

Come up with an answer to that, and Vl\ get you a permanent 
monument somewhere. 

Senator Ford. Mr. Chairman, could I ask a couple of quick 
questions? 

Senator Goldwater. Sure. 

Senator Ford. You said awhile ago that a majority of the low- 
power stations would be nonprofit. How many of those are coming 
from the religious community? 

Mr. Lee. A significant number. 

Senator Ford. A significant number is coming from the religious 
community? 

Mr. Lee. Right. 

Mr. Shiben. About 30 percent of the applications filed of the 
3,000 were from noncommercial organizations, and that included 
both, say, public broadcasters and religious broadcasters, or people 
like that. 

Now, I don't know how many were religious 

Senator Ford. At least 30 percent, one-third? 

Mr. Shiben. Were noncommercial. 

Senator Ford. That is about 1,000 applications, based on what 
you have now. 

You also made the statement earlier that with these low-power 
stations, it would be a shot in the arm to the community because of 
the major investment that would be made by each one of these. I 
understand it's very low cost. A couple of hundred thousand dol- 
lars, and you can get in business. 

If you do that for such a small amount of money, what do you do 
with the major stations who have been bringing you all of the news 
for so long, and been bringing you other programs? And if it wasn't 
for them, we wouldn't have any cable television unless they devel- 
oped their own programing. 

So what are you going to do? How much damage is going to be 
done to the major stations if you allow 3,000 stations to become— 
siphoning off the income? 
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Mr. Lee. I wouldn't think that the low-power stations would have 
any impact revenuewise at all on the existing TV stations. 

Senator Ford. Let me give you an example. Sunday morning, 
from whatever time the station comes on until we hear national 
news — where you have some celebrity on the news — you get reli- 
gious broadcasting. That is — that preempts whatever the network 
might have. That is sold to the religious community. 

Now, if for a small amount of money they put in a low-power 
station, that takes all that income away from your local stlation. 
I'm not saying I object to it. That is just an immediate 

Mr. Lee. Yes; the coverage area of these low-power stations is so 
small; blocks. 

Senator Ford. If you have a church in the community that just 
wants to cover its congregation, basically 

Mr. Lee. Yes; experience will teach us, of course. I don't really 
see a significant impact on the revenue. It will be uses that per- 
haps they couldn't afford to put on the regular TV station. 

Senator Ford. If they can afford to generate 2- or 300,000 bucks, 
that puts them on the local TV station for a good little while. What 
about prime time, you know? 

Senator Goldwater. Would you yield there? 

Senator Ford. Yes, sir. 

Senator Goldwater. On these low-power stations, we're talking 
about 5 watts? 

Mr. Shiben. One kilowatt for UHF and 100 watts for VHF. 
Generally speaking, you're talking about a service area of 12 to 15 
miles. 

Senator Goldwater. Something around 5 square miles. 

I agree with you. I think it will have its impact. 

Senator Ford. The three major networks cover my area 25 air 
miles. We don't have any other station. 

Mr. Shiben. I think in the large metropolitan areas, if there is a 
low-power station, you will see a very specialized type of program- 
ing, whether it be religious or minority-oriented or country-and- 
western-oriented, or what have you. In your more outlying commu- 
nities, say, like Martinsburg, W. Va., although served by a Wash- 
ington, D.C., station, you will see more of a local-type service, 
whether on a paid basis or free basis, providing local news and 
local information, and then some entertainment. 

Senator Ford. Mr. Chairman, are they going to allow the local 
station owner to get a low-power license also? 

Mr. Shiben. One of the questions in the current notice of pro- 
posed rulemaking is the question of common ownership and cross- 
ownership. 

Senator Goldwater. Well, I had one, but I forgot. 

Mr. Lee. I'll come back anytime you want. 

Senator Goldwater. All right, gentlemen and lady. We thank 
you very much for being with us this morning. We will be calling 
on you. 

[The statements follow:] 

Statement of Robert E. Lee, Acting Chairman, Federal Communications 

Commission 

The Commission believes this legislation will significantly improve television li- 
censing procedures. S. 601 will eliminate unnecessary and costly administrative 
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procedures and permit efficient, orderly and eauitable authorization and reauthori- 
zation of broadcast television service in the public interest. 

Moreover, the essentially procedural and modest provisions of S. 601 will enable 
the FCC to execute its responsibilities under the Communications Act of 1934 using 
fewer resources and imposing lesser burdens on licensees. 

The proposed extension of the television license term is clearly warranted in view 
of the diverse programming TV licensees currently provide ana the ongoing meas- 
ures available to the FCC to document and monitor licensee performance. Random 
selection of initial licensees, replacing comparative hearings, would, as in radio, 
eliminate a process that has evolved into a regulatory nightmare. Finally, the 
proposed two-step license renewal process would also eliminate a counterproductive 
and inefficient procedure as well as inject a desirable element of stability into the 
licensing process. 

In conclusion, the Commission believes S. 601 proposes procedural changes in 
existing television licensing consistent with both the current state of television 
broadcast service and the television licensing problems likely to face the Commis- 
sion and the industry. We therefore support S. 601 with appropriate amendments 
and urge its enactment. 

Mr. Chairman, Members of the Subcommittee, I am pleased to have this opportu- 
nity to testify on S. 601, the Television Licensing and Renewal Act of 1981. 

This bill proposes necessary Congressional action to facilitate significant improve- 
ments in television broadcast licensing procedures. The Commission welcomes these 
particular proposals. We firmly believe they will eliminate unnecessary and costly 
administrative procedures and permit efficient, orderly, and equitable authorization 
and re-authorization of broadcast television service in the public interest. I have 
asked my fellow Commissioners to submit to you their comments, if any, on this 
legislation. 

There are today 520 VHF and 236 UHF commercial stations, and 106 VHP and 
162 UHF noncommercial educational stations. These stations provide the vast ma- 
jority of Americans with multiple choices in broadcast television service. Moreover, 
home video choices are rapidly expanding with the growth of cable television, video 
discs, and vbideo cassettes, and may expand further if low-power television and 
direct-to-home satellite broadcast service become realities. While the continuous 
growth in the number of TV stations and emergence of new home video choices 
suggest that television markets are becoming more competitive, the commission, 
however, has yet to study this issue fully. 

Our support of S. 601, though, does not rest on the competitiveness of television 
markets. We view the proposals contained in S. 601 as procedural in nature and 
premised on much more modest grounds. They will enable the Commission to 
continue to carry out its current responsibilities under the Communications Act of 
1934 using fewer resources and imposing lesser burdens on licensees. Moreover, the 
expertise and experience the Commission has obtained in regulating television 
broadcasting under the Act provides overwhelming evidence that the measures 
proposed in this bill are timely and in the public interest. 

I would now like to address the specific provisions of S. 601. (In making these 
comments, we do so with the understanding that the bill is applicable to both 
commercial and noncommercial educational licensees.) 

The first of the three sections of S. 601 proposes amendment of Section 307 of the 
Act which contains provisions for station license terms. Section 307(d) would be 
amended to increase the television license term from three to five years. The 
([Commission supports this proposal. As we stated in our S. 270 testimony, the 
(Commission has seen little to suggest that review of television station performance 
every three years is any more appropriate than every five or ten years. 

Periodic review is, after all, primarily aimed at evaluating licensee programming 
performance. In this connection, the Commission has established a variety of proce- 
dures that document and monitor licensee programming performance. These proce- 
dures include an annual problems-programs list, staff processing guidelines, continu- 
ous community ascertainment, and detailed reporting requirements at renewal 
time. The documentation generated by these procedures shows that licensees offer a 
wide variety of programming in the public interest. About ninety-five percent of all 
television stations broadcast more nonentertainment and local programming than 
the (^Commission minimally expects. Closer scrutiny of the remaining five percent 
generally finds programming in the public interest and those applicants are also 
granted renewal. Whether this level of performance is attributable to increasingly 
competitive home video markets, (Commission regulation, or some other factor, there 
is no good reason to believe that licensee performance would change if license 
review was done every five years instead of every three. This clearly suggests that 
review at intervals of more than three years would be sufficient. Certainly, the 
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Commission review procedures referred to above are effective generally throughout 
the license term and are not tied to a particular license term period. 

Periodic review occasionally brings to light matters that may otherwise have gone 
undetected. However, these are not typically matters that result in license denials 
or other serious sanctions. The most serious station deficiencies are generally 
brought to the Commission's attention through complaints filed during the license 
term. Since this complaint process will continue under S. 601, the public will have 
ample opportunity to bring such matters promptly to our attention. Thus, an 
extension of the license term will not leave the Commission without adequate 
oversight and enforcement powers. 

Extending the license term would also reduce regulatory burdens on licensees. 
Preparing a license renewal application is a costly affair in terms of both money 
and manpower. To the extent savings in these areas are realized, licensees become 
more able to tend to day-to-day operation of their facilities. In view of these 
considerations we believe extension of the television license term is manifestly in 
the public interest. 

When considering television licensees, it is also necessary to consider the auxil- 
iary broadcast facilities that they operate. These include remote pickups, studio- 
transmitter links, and intercity relay transmitter, all contingent upon possession of 
the main TV license. There are over 10,000 auxiliary licenses related to television 
and currently each must be reviewed every three years. To complicate matters 
many of these licenses can be used as auxiliaries to both TV and radio stations. 
There is, needless to say, a tremendous volume of paperwork created in processing 
these licenses. Since these auxiliary licenses are contingent upon possession of the 
main TV license, there is no reason why these license terms should not be indefi- 
nite, subject only to possession of the underlying main license. If an indefinite 
license term for these auxiliary facilities is deemed inappropriate, then the statute 
should at least provide that auxiliary licenses run concurrent with the main station 
license. 

The remainder of S. 601 proposes significant changes in television station initial 
licensing procedures and television license renewal procedures. The second section 
of S. 601 applies to the comparative hearing process in initial licensing. The present 
statute requires an administrative hearing when more than one applicant has 
applied for an available frequency. The proposed legislation would permit a Com- 
mission choice among these applicants through a system of random selection identi- 
cal to that proposed for radio broadcast stations in S. 270. Commission testimonv on 
S. 270 vigorously supported this procedure for radio station applications and we 
urge its approval also for television. 

As we noted in our S. 270 testimony, the present comparative process, while well 
intentioned, has evolved into a nightmare. In the search for the best qualified 
applicant, we have lost sight of the overall goal— service to the public. The proce- 
dure produces unconscionable delays in instituting new service and enormous mone- 
tary costs to those seeking licenses, with little apparent public benefit. These delays 
ana costs themselves present substantial barriers to entry into television broadcast- 
ing. Due to the higher stakes, the delays and costs are greater in television than in 
radio because the fights are more intense. 

As you may know, m£my comparative broadcast proceedings involve three or more 
applicants. (Jurrently, we must measure each of these applicants against a host of 
criteria that frequently only cull out a marginally more desirable broadcaster. We 
could rely on our basic qualifications standard and still ensure that, no matter who 
prevails, the public would be protected. By reviewing basic qualifications and elimi- 
nating comparative hearings, we could eliminate much of the delay and expense 
with little or no adverse effect on the final provision of television service. 

I find the movement away from comparative licensing proceedings in general, 
whether via random selections or some other process, a very attractive part of your 
bill. The Conunission has long sought a workable solution to the growing problem of 
statutorily mandated comparative licensing procedures in all services subject to our 
Title III iurisdiction. The "equity" of a comparative hearing is lost if the process 
takes so long that some parties lack the wherewithal to survive the wait, and the 
public does not benefit from long delays in the provision of new service. 

Furthermore, comparative licensing proceedings create a substantial drain upon 
the Commission's limited personnel and budgetary resources that could be better 
used to implement other authorization procedures that would get service to the 
public more quickly. This is particularly important in view of current budget 
constraints and our backlog of license applications. 

Let me illustrate the m€ignitude of the problem. In fiscal year 1980, there were 20 
new television comparative proceedings. A typical comparative licensing proceeding 
which runs the full course with all applicants lasts three years. Of course, many last 



Digitized by 



Google 



22 

longer and others are only terminated by applicants' lack of stamina or resources. 
An extreme example of the delay which may be encountered is the twenty-five year 
old comparative case for a television license in Orlando, Florida. The final irony in 
this case is that, after all these years, the parties are entering into an agreement to 
settle the litigation. 

In addition to these pending hearing cases, though, is the near term prospect of 
many more. Approximately 60 conventional television cases are currently in various 
stages of preparation for comparative hearing. We are particularly concerned, 
though, with the hearing proceedings which may result from our proposed low- 
power television service. We have already received over 3,000 applications in five 
months, and, if the proposal is adopted, we expect many more. Most of these are or 
will be mutually exclusive with other applications. Unless alternate procedures are 
devised, we will have a geometric increase in comparative hearings and many years' 
delay in action on these applications. 

The impact of television license comparative proceedings falls heavily on many 
Commission offices. These include the Broadcast Bureau Hearing Division, the 
Administrative Law Judges, the Office of Opinions and Review, the Review Board, 
and the Litigation Division of the Office of General Counsel. 

Comparative licensing proceedings do not always ensure that the public is signifi- 
cantly better off, especially when measured against the cost involved to the Commis- 
sion and the parties. Unfortunately, after the expense and delay of the comparative 
hearing process, many of these cases are decided on the basis of who has the most 
money or perserverance. Given the substantial costs and the questionable benefits, 
the process is clearly not in the public interest. A random selection process, in my 
opinion, would be. 

Random selection offers two potential major advantages. First, it could streamline 
the authorization process, thus getting new service to the public more quickly and 
ending the discrimination against applicants who lack the wherewithal to prosecute 
a lengthy legal battle. Second, it could allow the Commission to set minimum public 
interest qualifications that applicants must meet, while avoiding the Solomon-like 
role of attaching weights to several inherently noncomparable factors. 

Random selection offers the possibility of both efiicient and equitable license 
authorization. However, this can be achieved only if the Commission is given the 
latitude to adopt reasonable procedural rules. For example, there would be no loss 
to applicants, but major gains to the public, if the random selection were made as 
soon as the cutoff date was reached for applications (allowing a brief period for 
petitions to deny against the selected applicant), and if the staff had only to check 
the qualifications of the randomly selected applicant. If that applicant were found 
unqualified, then a random selection would be made among the remaining appli- 
cants and the process repeated. Employing this procedure, valuable time and re- 
sources would not be wasted either on the processing line or in hearings verifying 
the qualifications of all applicants. This would allow the Commission to avoid the 
inefficiency in the present system of delaying an authorization in order to hold a 
hearing on the qualifications of an applicant who is not chosen by the random 
process. 

The procedure we recommend not only would save time and resources for the 
Commission and applicants, but would also reduce the time between the filing and 
grant of an application allowing new broadcast service to the public. This time 
factor will be especially critical if, as we expect, implementation of a random 
selection process attracts a larger number of applicants. However, in order to 
implement this procedure, the Commission will need the flexibility to choose among 
applicants without first investigating the qualifications of each one. This may re- 
quire some modifications in the language of Section 309(a) of the Act. 

I would also like to raise a question, without providing any recommendation, 
concerning the possible use of a random selection procedure in making Section 
307(b) determinations. Section 307(b) charges the Commission to distribute licenses 
and frequencies among the various states and communities in a "fair, efficient, and 
equitable" manner. In many cases, the Commission is readily able to use its exper- 
tise to make comparisons among the needs of different communities where alloca- 
tion of a frequency to one community would preclude its use in another. However, 
there are times when there is no rational argument for distinguishing among 
communities. For example, in our low-power television proceeding, there will be 
many frequencies available, but allocation of a frequency to a particular community 
may preclude its use in other communities. In>fact, as one community proscribes 
another, a "daisy-chain" of preclusion develops. Given the scope of the preclusion 
problem, it is difiicult, if not impossible, to devise a rationale means of selection. In 
this situation, it is possible that a random selection procedure would be useful. 
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However, we would probably need specific statutory authority to follow such a 
course. 

Finally, with respect to comparative initial licensing, S. 601 requires establish- 
ment of random selection procedures within 180 days. Commission experience sug- 
gests that this is too short a time frame to formulate a good proposal, seek public 
comment, and adopt final rules while following the Administrative Procedure Act. 
For example, to keep a random selection process from becoming bogged down in 
lengthy hearings akin to the current comparative hearing process, it may be neces- 
sary for the Commission to devise rules that unambiguously define minimum quali- 
fications for licensees. To the fullest extent possible, such rules would allow the staff 
that processes the applications to make the necessary determinations of qualifica- 
tion without need for administrative hearings. Absent clear rules that allow for 
simple yes/no determinations, competing applicants would exploit any uncertainty 
by demanding administrative hearings on the qualifications issues under Section 
309(e) of the Communications Act in place of the current comparative hearing 
process. I believe the Commission can devise rules to define minimum qualifications 
unambiguously. But, this is not a minor task. Because of its importance, it should 
not be consigned to a rulemaking proceeding that is artificially limited to 180 days. 

The third section of S. 601 proposes changes in television license renewal proce- 
dures. Under existing law, a television licensee is subject to a competing application 
for its assigned frequency every three years upon the expiration of its license. If the 
Commission receives a competing application from a quaiificKl applicant, it must 
determine in the context of a comparative hearing whether grant of the incum- 
bent's or challenger's application would be more in the public interest. S. 601 would 
significantly alter this process. Under the proposal, the Commission could not 
consider a competing application at renewal time and would have to grant renewal 
if it found that: (1) the licensee "subst€mtially met the problems, needs and interests 
of the residents in its program service area, ' (2) "operation of the station has been 
free of any serious violation" of the Act or the Commission's rules and, (3) "the 
licensee continues to meet the qualifications prescribed under Section 308(b)." The 
criteria for renewal specified here appear to be essentially the same criteria used by 
the Conmiission in reviewing renewal applications which have not been involved in 
the comparative hearing process. 

The Commission is particularly pleased to see this proposal since it tracks a 
recommendation the (Commission made to (Congress in 1976. At that time, in an 
extensive document, a copy of which has been provided to the (Dommittee for the 
record, the (Commission traced the development of the comparative renewal process, 
highlighted the difficulties it presented, and recommended its abolition. We remain 
convinced that the comparative renewal process is not only counterproductive to 
efficient and reasoned decisionmaking, but also injects wholly unnecessary element 
of uncertainty into the broadcast licensing process. 

The process is inefficient because it subjects broadcasters who are rendering 
completely satisfactory service to long and tortous proceedings to demonstrate this 
fact. The process does not lend itself to reasoned decisionmaking because a judg- 
ment must be made on service to be provided by an unknown entity — the challeng- 
er, in comparison to that of a licensee with a given record of performance. A 
decision made in this context is nothing more than an educated guess. There is 
simply no reason to engage in such machinations where acceptable service is being 
provided. Finally, the Commission has long believed that licensees ought to have a 
legitimate renewal expectancy if they perform in the public interest. Any public 
interest gain achieved through the comparative process by spurring the licensee on 
to greater performance is far outweighed by the attendant costs. These include not 
only those incurred in the hearing process, but also worthwhile programming efforts 
which may have been discarded in favor of broadcasts deemed more satisfactory for 
comparative hearing purposes. 

We believe a licensee should be judged on the basis of its station's performance 
during the license term. If it is satisfactory, its license should be renewed. If 
substantial and material questions of fact exist as to whether service was in the 
public interest, a hearing should be held. If it is determined that the licensee is 
unworthy of renewal, license renewal should be denied and the frequency opened up 
for new applications under initial licensing procedures. 

It should be noted that although the renewal procedure would be changed, it 
would not result in a significant chsmge in the final disposition of renewal applica- 
tions, lliat is, of the 20 television license renewals the CJommission has denied, only 
one has been based in any way upon the incumbent's comparative qualifications. 
Where applicants filing competing renewal applications have prevailed it has been 
due to the incumbent's failure to meet basic licensee qualifications. These renewal . 
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applications would have been denied even in the absence of a competing applicant. 
Tnis fact provides even further support for the proposed legislation. 

In conclusion, the Commission believes S. 601 proposes chaiiges totally consistent 
with the television broadcast service as it exists today. More important, though, the 
changes reflect a good, common sense approach to the television licensing problems 
likely to face the Commission and the industry in the future. We therefore support 
S. 601 and urge its enactment with appropriate amendments. 

Thank you again for the chance to testify on this bill. I'll now be glad to answer 
any of your questions. 



Statement of Abbott Washburn, Commissioner, Federal Communications 

Commission 

Thank you for this opportunity to comment on S. 601 which would amend the 
Communications Act of 1934 to establish licensing procedures, renewal procedures, 
and license terms for television broadcast stations. I join Commissioner Lee's testi- 
mony in which he endorses the bill and commend Senator Goldwater and the other 
sponsors of the bill for their efforts to accomplish statutory deregulation of televi- 
sion. I wish to comment further only on the provision which would amend Section 
309 of the Act to recognize specifically the Commission's discretion to employ a 
system of random selection in cases of mutually exclusive applications for new 
television broadcast facilities. 

I agree that full comparative hearings in such cases may result in a serious waste 
of both government and private resources. However, while random selection or 
lottery may be an appropriate alternative in resolving genuinely "deadlocked" 
comparative proceedings, it should not replace the Commission's responsibility to 
make refined public interest comparative judgments where that is possible. Before 
the Commission resorts to random selection which necessarily is arbitrary, it should 
meet an obligation to exhaust the search for public interest criteria is distinguish 
and choose among competing applicants so as to effectuate the "best practicable 
service" standard of the Communications Act. Such an effort should be the absolute 
minimum required as a legal predicate for utilizing random selection in tJie licens- 
ing process. 

Again, I th£mk the Subcommittee for the opportunity to comment on this legisla- 
tion. 



Statement of Joseph R. Fogarty, Commissioner, Federal Communication 

Commission 

I must depart from Chairman Lee's endorsement of S. 601, the Television Licens- 
ing and Renewal Act of 1981. While anyone familiar with the broadcast licensing 
process is also aware of the burdens which comparative proceedings can create, 
these burdens derive from the critical goal and policy of Commission regulation: to 
ensure that broadcast stations serve as diverse sources of information on the issues 
which confront our democracy and its citizenry. The large share of the electromag- 
netic spectrum allocated to broadcasting reflects the belief that this medium can 
make a great contribution to an informed public opinion. Public reliance on televi- 
sion news conflrms the pragmatic importance of this expectation. For my part, I am 
not yet willing to entrust the development of informal public opinion to television 
licensees selected at random for potentially perpetual terms of operations. 

Let me first address the random selection proposed for new licensees. We do not 
have before us in the commercial and educational television services the multitude 
of local radio sources which warrant the Commission's recent efforts to deregulate 
radio broadcasting. Far less should we go beyond those essentially experii^ntal 
changes in the regulation of day-to-day operations to fundamentals alter the basic 
concept of licensing in the public interest. Random selection precludes any consider- 
ation of the existing media voices available to a local community's residents, and in 
the television context there may be comparatively few television licensees in a 
particular community. 

The random selection approach would unquestionably speed the initial licensing 
process, but precluding the Commission from £my consideration of factors beyond a 
licensee's basic qualifications is too high a price for society to pay. It is especially 
important, given contemporary stresses on the social fabric of the republic, to accord 
responsible local interests appropriate participation and ownership in their local 
broadcast media wherever possible. Relegating such concerns to the stature of a 
fortuitous by-product of a govemment-S£mctioned lottery does not comport with the 
public interest in licensee stewardship. A rsmdom process also lacks a memory: it 
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may, for example, consecutively select several absentee media corporations as li- 
censees of low-power television channels in the same community, despite the avail- 
ability of local applicants more deeply involved with the community of license. 

In this particular context, the legislation tends to contradict specific values which 
some expect the new low-power service to effectuate: the fuller participation in 
television broadcasting of groups generally foreclosed from ''mainstream" over-the- 
air services by both history and the cost and availability of new conventional 
facilities. 

As to the proposed bifurcated renewal process, which also ends comparative 
evaluations, I cannot in conscience support a mechanism which removes the compet- 
itive applicant's spur from the renewal licensing process. While it is true that most 
deposed television licensees have expired from deficiencies in their basic oualifica- 
tions, rather than from comparative shortcomings, it is equally true that the avail- 
ability of the comparative renewal process provides a structured incentive for such 
deficiencies to be aggressively brought to the Commission's attention. As adminis- 
trative budgets are trimmed and increasing reliance is placed on external factors to 
make economic and, sometimes unfortunately, social welfare decisions, the Commis- 
sion as a practical matter will be forced to rely even more on stewardship deficien- 
cies brought to its attention by outside parties. 

S. 601 properly recognizes the considerable shortcomings in the existing regula- 
tory system — shortcomings which I have taken some pains to stipulate. 1 believe 
some necessary and appropriate relief can be achieved by the proposed extension of 
the license lerm tr five ^ears and the Commission's own continuing efforts, in 
working: partnership with the court of appeals, to develop a more rational and 
efficient comparative process. While I therefore support the license term extension 
proposed iii S. 601 and welcome Congressional interest in streamling these process- 
es, I believe the elimination of any comparative renewal process, as proposed in the 
third section of S. 601, permits the admitted shortcomings of the present process to 
overshadow the fundamental importance of some form of comparative evaluation. If 
anything, I would prefer to see the comparative renewal process amended adminis- 
tratively, as one aspect of expanded Commission discretion to experiment with 
flexible approaches to the licensing area, rather than legislatively removed. The 
legislative approach contained in S. 601 fails to properly consider possible distinc- 
tions between migor existing television facilities and the numerous expected low- 
power operations. Any single approach to licensing reform, given the prospects for 
new developments such as Direct Broadcast Satellite service and the recently estab- 
lished local low-power service, runs the serious risk of inappropriately affecting 
innovative services. The recurring irony of such proposals is that they are asserted 
with the best intentions, on the premise of these new and varied program and 
technical alternatives — but the range of alternatives suggests the need for a similar 
breadth of regulatory approaches. 

Senator Goldwater. Is Mr. Hatfield here? 

STATEMENT OF HON. DALE HATFIELD, ACTING ASSISTANT 
SECRETARY FOR COMMUNICATIONS AND INFORMATION. NA- 
TIONAL TELECOMMUNICATIONS AND INFORMATION ADMIN- 
ISTRATION. ACCOMPANIED BY JOHN LYONS. ATTORNEY AND 
PROGRAM MANAGER 

Mr. Hatfield. Yes. 

Senator Goldwater. Mr. Hatfield is acting assistant secretary 
for Communications and Information, National Telecommunica- 
tions and Information Administration. 

You may proceed. 

Mr. Hatfield. Thank you, Mr. Chairman and members of the 
subcommittee. I appreciate this opportunity to express our views 
on S. 601, the Television Licensing and Renewal Act of 1981. 

I have with me today John Lyons, who is an attorney and pro- 
gram manager, in NTIA. 

I would like to submit my full statement for the record. 

Senator Goldwater. That will be done. 

Mr. Hatfield. Television today is experiencing significant compe- 
tition from alternative video services and this new competition 
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should increase dramatically over the coming decade. It is thus 
appropriate for Congress now to adjust the Communications Act on 
an incremental basis to reflect these changed and changing condi- 
tions. We believe S. 601 is a welcome and much needed legislative 
proposal that proceeds sensibly to amend sections of the 1934 act 
that are no longer appropriate in this environment. 

It would extend the term of licenses from 3 to 5 years. In extend- 
ing license terms in this manner, it would save both public and 
private resources while still provide for sufficient accountability. 
We believe this would be a worthwhile change. 

Second: It would give explicit authority to establish a lottery 
where mutually exclusive applications vie for a single channel. 
This would give the FCC needed flexibility to streamline its proc- 
esses. We agree this would also be a worthwhile change. 

Third: The bill proposes significant changes in traditional televi- 
sion regulation by eliminating the current comparative renewal 
process. I have outlined the problems of this process in some detail 
in my prepared testimony. It is sufficient to note here, I think, that 
it's been apparent for some period of time that comparative renew- 
al hearings are inefficient — an inefficient means of spurring better 
performance in the public interest. We fully support their elimina- 
tion. 

That leads me to the first of the two major points I would like to 
make. 

First: While it commendably curtails comparative renewal hear- 
ings, it unfortunately retains a renewal standard which could 
result in uncertainty and litigation. Under S. 601, a license would 
be renewed if the broadcaster "substantially met the problems, 
needs, and interests of the residents of its area." 

This presents several problems. How do you measure substantial 
service and distinguish it from minimal? Today a license will be 
renewed if there is no comparative renewal challenge, and if the 
broadcaster complies with the FCC percentage guidelines for infor- 
mational service. Sometimes renewal is granted even to stations 
that do not meet these guidelines, but in general the guidelines 
serve as minimal quantitative standards. 

The bill's language implies a continuation of quantitative or 
percentage standards. Does S. 601 intend that substantial perform- 
ance retain its current meaning and, if it does — if so, does Congress 
really intend that standard for renewal be higher than it is under 
current practice? 

S. 601 could also be interpreted as codifying formal ascertain- 
ment, a result we think should be avoided. I think that came up in 
Commissioner Lee's statement. 

An additional problem with past renewal standards and proposed 
standard of S. 601 is that unless the Commission adopts detailed 
guidelines these standards problems may arise on judicial review. 
NTIA would instead place the burden squarely on the Commission 
to demonstrate that the licensee has failed in its performance. 

Under our approach, a licensee's past program service would be 
presumed to be in the public interest unless it is shown by the 
Commission that the broadcaster acted in willful or flagrant disre- 
gard of its obligation to provide the public with programing of an 
informational nature. 
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This would minimize the day-to-day scrutiny by the FCC of the 
overwhelming majority of broadcasters who consistently and con- 
scientiously serve their audiences, and would concentrate Commis- 
sion resources more effectively on the few bad apples who totally 
disregard their responsibilities as public trustees. 

My second major point concerns low-power television. S. 601, of 
course, applies to all broadcasting television services. In the past, 
this was an appropriate way to proceed since there were no signifi- 
cant differences within the television service. Today, however, the 
Commission is creating a new low-power service, which will be 
quite different in basic concept. 

The Commission foresees this new service as one which employs 
reduced power and smaller service areas, but achieves viability by 
focusing on the needs of specialized audiences. Low power would be 
simply a narrow-casting rather than broadcasting service. The 1934 
act, however, makes no explicit provision for such an arrangement. 

Questions have been raised as to whether the FCC can impose 
only minimal regulatory constraints on these new stations given 
current law. In other words, overregulation, or full television regu- 
lation of these small low power stations could easily thwart their 
development entirely. 

We believe the 1934 Communications Act, does give the Commis- 
sion the authority to adopt selective regulation for low power. 
However, because low power is clearly a type of television service, 
it would be very desirable if the act explicitly recognized that all 
television services do not have to be treated alike. 

I believe S. 601 should recognize this distinction and should 
affirm that the Commission does have the authority to develop 
different regulatory approaches to different services. We would be 
glad to work with the subcommittee staff in developing appropriate 
language. 

In summary, we believe that S. 601 is a well conceived and much 
needed legislative proposal. The comparative renewal process has 
been unsatisfactory for years, and we strongly urge that the prob- 
lems be corrected. 

We hope our suggestions will be helpful and that Congress will 
amend the course of television regulation so it meets the needs of 
the new video age. Thank you. 

Senator Goldwater. Thank you very much. 

Senator C€mnon, do you have some questions? 

Senator Cannon. Thank you, Mr. Chairman. In response to your 
testimony concerning the renewal process, I want to assure you 
that it's not my intention that this legislation codify the existing 
community ascertainment process for s&tion renewals. In my view, 
the current ascertainment methodology is regulatory witchcraft at 
its extreme. I'm speaking from personal experience. 

It seems like ever3rtime I gave an interview in order for the local 
broadcaster to understand the community's problems and needs, 
the station runs out the next day and books 3 years of Gilligan 
Island reruns. I'm beginning to get an inferiority complex. 

You suggest that the television industry is not yet competitive 
enough for the type of deregulation we propose for radio in S. 271. 
What criteria do you think we should consider in making such a 
determination? 
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Mr. Hatfield. I think what one has to look at, in general, is the 
number of different means by which video programing can get into 
the home. When there becomes a proliferation of such mechanisms, 
then one can begin to back off. 

Clearly in some communities there may be only one or two or 
three video sources into the home. But with MDS, Microwave 
Distribution Systems coming on line, with video disk and video 
cassettes providing certain types of programing, with the possibility 
perhaps of direct broadcast satellites, the number of such ways of 
getting into the home are increasing. Importantly the development 
of cable television increases the number of outlets into the home 
even further. 

At some point — I don't know whether I can specifically define 
the exact point — but in general, as the number of different chan- 
nels proliferates, I think one can begin to back off from detailed 
regulation. I think that is what you're recognizing here in this bill. 
That process has started. 

Senator Cannon. You think it's just the start of the process and 
we shouldn't go too fast, then? 

Mr. Hatfield. I think this is a very good first step. I would 
expect that if things continue to explode the way they have been, 
that one might want to revisit the whole area in another 5 years, 
something like that. And see how much more diversity has been 
achieved in that time, how much more competition there is. 

Senator Cannon. Later this morning we will hear testimony 
from Mr. Pluria Marshall concerning the lack of minority owner- 
ship of television broadcast stations. I'm sure everyone would agree 
that under the status quo very little is being done to assure a 
greater role in television broadcasting for minority groups. 

My question for you is whether we should engage in some form 
of affirmative action to promote minority ownership, and if so, is 
there any way to do that this is consistent with the goal of less 
regulation? 

Mr. Hatfield. Let me say two things in response to that. First, 
NTIA has been very active. We've had a minority ownership pro- 
gram for quite some time which seeks to achieve added minority 
ownership. 

Second: I don't see anything that you're doing here that is incon- 
sistent with increased minority ownership. For example, the lot- 
tery. Some people are concerned a simple lottery wouldn't recog- 
nize a chance for minority ownership. Of course, the lottery would 
still be useful if you had two minority applicants for the same 
channel. Rather than having a long 3-year drawn-out comparative 
process at that point, the lottery would still be useful. I think those 
sort of public interest standards can remain even, for example, 
under a lottery approach. 

Senator Cannon. Of course, if we follow Chairman Lee's su^es- 
tion, where the Commission would be permitted to engage in the 
lottery first, it seems to me there would be no way you could set up 
that kind oif a standard. You have a lottery among 100 applicants 
and then make a determination as to whether the applicant is 
qualified. 

Mr. Hatfield. I suppose one could. I'm not sure I completely 
understand that proposal, but let me say I suppose one could look 
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■ at the end result, look at the person selected by the lottery and 

* say, "Does that person meet the stand':irds?" And that standard 

' could include a minority ownership standard. Are you technically 

and financially qualified and so forth, for example? One criteria 

could be a standard for minority participation. 

Senator Cannon. I want to think about that a little bit. Thank 
you, Mr. Chairman. 

Senator GtOldwater. Thank you. I might say, Senator, that last 
question you asked is one that sort of bugg all of us. 

We're hoping that the lottery method might be a solution to the 
minority problem. I think it will help more than hurt. 

Senator Schmitt? 

Senator Schmitt. Thank you, Mr. Chairman. TU behave myself. 

Senator Goldwater. Very good. 

Senator Schmitt. You suggested that we ought to revisit this 
issue, assuming we sucessfully open the doors in this Congress, in 
about 5 years. Does that mean you don't think it's possible to have 
a set of amendments that make the Communications Act transpar- 
ent to new technology by relying on the marketplace to sort out 
those technologies? 

Mr. Hatfield. Let me retreat just a little bit and say that I 
believe that the technology is exploding very rapidly here. 

There is a certain element of judgment that obviously has to be 
applied. One can look at the existing broadcast industry and make 
a judgment. Is it competitive enough? We can let it go all the way. 

For example, as you're doing in radio, we can say, "Gee, there is 
so much diversity of outlets that we can now get rid of ascertain- 
ment." One can look at the existing situation now and reach differ- 
ent conclusions, I suppose. 

I think what you're doing, as I said before, is certainly a step in 
the right direction. 

Senator Schmitt. Maybe I didn't make myself clear. What I'm 
concerned about is that it's impossible for this committee or 
anyone to anticipate all the new technology and services of those 
technologies that could be placed in the marketplace. 

Therefore, any attempt we make to artificially impose the law, 
by the Commission or Congress, between those technologies and 
services in the marketplace is doomed to failure. 

Would you agree to that? 

Mr. Hatfield. As an engineer, I would have to certainly say that 
when trying to write new law, something directed at today's tech- 
nologies in a few years will very apt to become outdated, because 
we can't anticipate what all those new technologies might be. 

Senator Schmitt. It almost forces us into the position of saying 
the marketplace is the only way in which those technologies and 
services are going to be sorted out. 

Mr. Hatfield. Yes, certainly the marketplace is the preferred 
mechanism. I would only say in this case that because there is a 
scarcity of spectrum, some Government role is necessary. For ex- 
ample, in the DBS issue, there are questions of clearing sufficient 
spectrum to make DBS possible. 

In allowing the marketplace to operate, one must assume, or 
make available, sufficient spectrum for the market to proceed. 
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Senator Schmitt. But there is no scarcity of spectrum in the 
broadest definition. That is what technology is doing. It's removing 
any semblence of scarcity, with video disli, with tape, with DBS, 
with cable. Literally, you can't say. 

Even the procedural step to create the option of low-power sta- 
tions is removing further scarcity of the spectrum. 

I really don't think we better do anything in this law that 
assumes there is a scarcity of spectrum. If we do, we have inter- 
posed ourselves. 

Mr. Hatfield. I think my perception is that you're not doing 
that. 

The 1934 act in the broadcast area was based on the concept of 
scarcity. Because of the video disc, tapes, MDS and so forth coming 
along, however, you're recognizing that the scarcity rationale does 
not apply as much any longer and you're backing off from regula- 
tion. 

The issue is, I guess, how much you move at this point. 

Senator Schmitt. The only point I'm making is that I recc^nize 
it won't be pure or cut and dried. But whatever we do, we have to 
try to make the act transparent to these developments. That 
doesn't mean we don't revise it, that we don't conduct the oversight 
necessary to keep abreast of what may be happening and what 
might be necessary in terms of legislation. But we better try to be 
as simple as we can in terms of any regulatory environment we 
impose on the marketplace. 

Mr. Hatfield. Certainly. I think the example I gave on low 
power, giving the Commission the flexibility to be able to back off 
from detailed regulation with the low-power stations, if it's unneed- 
ed — I think that is an example of that sort of flexibility. 

Senator Schmitt. If the newspaper or printed media becomes 
available, broadly available, through video systems, including 
broadcast, should the Fairness Doctrine be applied to that? 

Mr. Hatfield. I would certainly hope not. But let me say that 
that whole area, the whole area of print and information being 
delivered electronically is something that we are obviously study- 
ing. 

And at this point, I think I would prefer, if I could, to either 
respond in writing or at another hearing. 

Senator Schmitt. You mean we may have to revisit the first 
amendment? 

Mr. Hatfield. Obviously the Fairness Doctrine again is based on 
the idea of scarcity. To the extent that scarcity is no longer a 
problem, obviously, you can back away from it. Intrusive Govern- 
ment regulation over content can be eliminated. Obviously, we're 
in favor of that. 

Senator Schmitt. There is also just the basic question. If the first 
amendment broadly applies to news print when it's printed, it's 
going to be a little difficult to say it doesn't apply when it appears 
on the screen, is it not, from which you could withdraw a printed 
page? 

Mr. Hatfield. I think it's a bit deep into constitutional law for a 
nonlawyer here. 
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Senator Schmitt. Oh, don't ever let that stop you. Thank you, 
Mr. Chairman. Til take him off the hook. I do think we're on the 
hook on that one, and the Congress and courts are on the hook. 

Senator Goldwater. That is why I asked Mr. Lee, Fm going to 
ask Mr. Hatfield also, to be looking at these new bits of technology 
that are descending on us more rapidly than we can even talk 
about, and see if you think there are some areas we have to 
legislate in. 

rU be honest with you. I would rather let the rascals go, and 
leave them alone. Stay out of legislation and let the best man 
survive. 

But the suggestion of meeting again is certainly — we're going to 
have to, because it's my very deep understanding that we cannot 
write a communications act, or rewrite a communications act that 
is going to be valid even 6 months after after we write it, things 
are moving so fast. 

We appreciate your throwing us a bone any time you feel like it. 

Senator Pressler? 

Senator Pressler. Well, I might just say that I don't have any 
further questions, but I was out at the North Dakota meeting of 
the cable TV people of six States up there. They emphasized the 
same thing. Cable TV, or to get TV into some of the rural areas, 
some of the new technologies might do it, be it dishes or satellite or 
microwave or something. 

They hope we didn't legislate in such a fashion we prevent some 
developing. I don't think this piece of legislation does that. 

When you look ahead 5 or 10 years, why, it's awfully hard to 
legislate. 

Senator Goldwater. Thank you, gentlemen, very much. 

Mr. Hatfield. Thank you. 

[The statement follows:] 

Statement of Dale N. Hatfield, Acting Assistant Secretary for 
cobcmunications and information, department of commerce 

I appreciate this opportunity to express NTIA's views on the commendable dereg- 
ulatory concepts that are embodied in S. 601. Television today is experiencing 
significant competition from alternative video service and this new competition 
should increase dramatically in the 1980s. It is thus appropriate for Congress now to 
a4just the Communications Act on an incremental basis to reflect these changed 
and changing circumstances. 

S. 601 proceeds sensibly to amend sections of the 1934 Communications Act which 
no longer are appropriate. My testimony today focuses on two important points: 
first, there are parts of S. 601 which may be needlessly ambiguous, but which we 
think could probably be clarified in the legislative history. Second, we think Con- 
gress should take this opportunity to distinguish between traditional TV service and 
the new low power television services that are now developing. 

S. 601 would extend the term for television licenses from three to five years, as 
modest change that should have no adverse impact on service to the public. A five- 
year license period should provide for sufficient accountability while, at the same 
time, save both taxpayers and broadcasters considerable money. FCC funding is 
being cut back, and we must seek more cost effective regulation. During a ten year 

g^riod, the FCC would process only two renewal applications instead of three, 
roadcasters' renewal budgets would be reduced by a third and they could thus 
retarget their resources to more productive uses. In short, NTIA believes the ex- 
panded license term that S. 601 proposes would be a worthwhile change. 

S. 601 also proposes significant changes in traditional television regulation by 
eliminating the current comparative renewal process. Today's comparative renewal 
process differs from ordinary renewals because it enables a challenger to seek to 
unseat an incumbent licensee. In an ordinary renewal case, a license can be denied 
only if the licensee is found to be no longer qualified. In comparative cases, howev- 
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er, a qualified licensee could in theory be removed in favor of a challenger promis- 
ing to do a better job. The rationale underlying the comparative renewal process is 
that the potential for challenge wxU serve as a strong incentive for a licensee to put 
forth a substantial effort in the public interest. The facts, however, obviously do not 
strongly support this traditional assumption. An incumbent television licensee has 
never been unseated bv a challenging applicant based on comparative criteria in the 
47-year history of the 1934 Communications Act. * 

The FCC has acknowledged that the comparative renewal process is unduly 
subjective, has confused botn broadcasters and the public, and has been largely a 
failure. 2 The problem has not been agency inabUity or unwillingness to implement 
a difficult regulatory obligation. Instead, the failure lies primarily in the nature of 
the process. Any comparative license renewal case involves comparing apples and 
oranges: a licensee with a record of past performance, on the one hand, versus a 
challenger who can^ be evaluated onlv on the basis of optimistic promises. Because 
this baseline comparison is inherently unbalanced, the Commission has sought to 
supplement the process by factoring in other "issues" usually derived from the 
comparative process that is used to assign new facilities. The other issues considered 
have been primarily structural, e^., diversification of ownership and the integration 
of ownership and management. The basic problem with using these criteria in the 
comparative renewal process is that if they were ever applied rigidly, many incum- 
bentis would be disenfranchised no matter now substantial their past performance, I 
favor of challengers who have done no more than promise ambitiously. While such 
an approach may once have made sense when TV was really the only game in town, 
it makes Httle sense today as the number and diversity of media is so rapidly 
increasing. S. 601 proposes to abandon traditional comparative renewal concepte 
and reflects the judgment that any structural changes should be accomplished on an 
industry-wide basis through rulemaking not on an ad hoc basis through comparative 
renewal hearings. 

If enacted, however, the bill would also desirably reduce the Government's ability 
to influence broadcasters' program content decisions. An example of how compara- 
tive renewals could result in improper Government intrusions into day-to-day sta- 
tion decisionmaking is the 1972 Citizens Communications Center v. FCC case.' In 
this case, the court stated that— 

''Along with elimination of excessive and loud advertising and delivery of quality 
programs, one test of superior service should certainly be whether and to what 
extent the incumbent has reinvested the profit on his license to the service of the 
viewing and listening public."* 

The Commission has wisely chosen not to look at profitability, and how profits 
and program quality may correlate. That would move the FCC toward economic 
regulation of broadcasting in contradiction to other provisions of the Act,* as well as 
more heavily into making programming decisions. Unfortunately, however, the 
Commission has yet to develop other standards which could pass judicial muster 
that do not in some fashion implicate programming decisions.^ 

While S. 601 thus commenaably curtails traditional comparative renewal hear- 
ings, it unfortunately retains a renewal standard which could result in uncertainty 
and litigation. Under S. 601, a license will be renewed if it "substantially met the 
problems, needs, and interests of the residents of its service area . . ." (Section 3). 
This presents several problems, however. First, how does the Commission measure 
"substantial" service and distinguish it from "minimal" service? Today, a license 
will be expeditiously renewed if the broadcaster complies with the FCC's program 
percentage "guidelines," absent a comparative renewal challenge.'' Sometimes re- 
newal is granted even to stations that do not meet these"guidelines," but, they serve 
as minimal quantitative standards. "Substantial" service, however, implies perform- 
ance at a level higher than that required today for renewal and it also implies a 



' In WHDH, Inc., a party who held a temporary permit to operate a television station was 
defeated by a competing applicant. WHDH, Inc., 16 FCC 2d 1, recon. denied, 17 FCC 2d 856 
(1969) affd sub nom., Greater Boston Television Corp. v. FCC, 441 F.2d 841 (D.C. Cir. 1970). See 
generally Fidelity Television, Inc. v. FCC, 515 F.2d 684, 705 (D.C. Cir. 1975) (Bazelon, CJ., 
concurring); Central Florida Enterprises, Inc. v. FCC, — F.2d ~, 44 RR. 2d 1567, 1575 (1979) 
( reconsideration ). 

2 Report of the Federal Communications Commission to the Congress of the United States re 
the comparative renewal process (1976). 

^Citizens Communications Center v. FCC, 447 F.2d 1201 (D.C. Cir. 1971). 

* Id. at n. 35 (emphasis added). 

* "The Commission is directed explicitly by section 3(h) of the act not to treat persons engaged 
in broadcasting as common carriers."/^C v. Midwest Video Corp., 440 U.S. 689, 702 (1^9). 

« Central Florida Enterprises, Inc. v. FCC, 598 F.2d 37 (D.C. Cir. 1978) rehearing denied, No. 
76-1742 (Jan. 12, 1979). 
7 See 47 C.F.R. sec. 0.281(aX8Xi). 
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continuation of a quantitative or percentage standard. This needs clarification. Does 
Congress intend that "substantial" performance retain its current meaning and, if 
so, does Congress intend that the standard for renewal will be higher than it is 
under current practice? 

The renewal standard of S. 601 may create future problems given the Commis- 
sion's current ascertainment process. The ascertainment methmiology, which has 
been widely criticized, is intended to elicit a list of "problems, needs and interests." 
The Commission has also adopted a policy of requiring "substantial compliance" in 
meeting its ascertainment rules." This Subcommittee is considering eliminating 
ascertainment for radio. Television and radio obviously differ. I do not believe, 
however, that Congress should adopt language for television that could codify the 
currrent rigid FXX ascertainment process. 

An additional problem with past FXX renewal standards and the proposed stand- 
ard of S. 601 is that unless the Commission adopts detailed guidelines to accompany 
these vague standards, problems may arise on iudicial review. A way to resolve this 
potential problem may be to place the burden squarely on the Commission to 
demonstrate that a licensee has failed in its performance. A licensee's past program 
service would be presumed to be in the "public interest" unless it could be snown by 
the Commission that the broadcaster acted in willful or flagrant disregard for its 
obligation to provide the public with programming of an informational nature. Each 
renewal would be reviewed on an ad hoc basis, taking account of the unique 
circumstances of different stations and the differences between communities of 
license. This would minimize the day to day scrutiny by the FXX) of the overwhelm- 
ing majority of broadcasters who conscientiously serve their audiences, and would 
concentrate Commission resources more effectively on those very few "bad apples" 
who flout their responsibilities as public trustees. 

Finally, S. 601 gives the Commission authority to establish a lottery to resolve 
cases in which mutually exclusive applicants vie for one frequency. I agree that the 
Commission should have this explicit authority because a regulatory agency should 
be given flexible tools to do its job. Further language may be needed, however, to 
reconcile a lottery approach for new television facilities with continued "public 
trustee" regulation of television broadcasting. Unless Congress makes clear, perhaps 
in legislative history, that a lottery is consistent with the "public interest" standard 
used throughout the 1934 Communications Act, the courts may circumscribe and 
limit the FCC's ability to adopt a lottery approach for new license assignments. 

In respect of low power television, S. 601 applies to all broadcasting television 
services. In the past, this was an appropriate way to proceed, since there were no 
significant differences within the television service. Today, however, the Commis- 
sion is creating a new low power television service which will be quite different in 
basic concept. 

The new low power service is currently the subject of a major FCC rulemaking 
(BC Docket 78-253), as the Subcommittee is aware. The Commission foresees the 
service as one which employs reduced power and smaller service areas, but achieves 
viability by focusing on the needs of specialized audiences. Low power would thus be 
a "narrowcasting" rather than a broadcasting service. The Communications Act, 
however, makes no explicit provision for such a service. Questions have been raised 
as to whether the FCfC can license low power services and impose only minimal 
regulatory constraints on these new stations given current law. 

For example, the Commission would not require low power stations to originate 
programming, yet conventional television stations are now obliged to originate, and, 
in specific terms, to provide programs on issues of public importance (section 315). If 
low power stations were required to assume these burdens, however, the service 
might never get off the ground. The service areas of a low power station will 
preclude the station from reaching as large an audience as a full power station. 
Moreover, because of the specialized programming that low power stations will 
provide, only a fraction of the audience reached will actually be targeted as poten- 
tial customers. These factors may result in low power stations being used, at least 
initially, to network specialized programming. This programming would be viable 
only if a national audience can be aggregated from numerous small local audiences. 

In NTIA's recent comments on low power services, we urged the Commission to 
avoid imposing any affirmative program content requirements on these new sta- 
tions. We argued that to require origination might be to deny service, and that it 
would be inconsistent to impose specific content obligations on a facility that has no 
general origination requirement. A licensee would still have to comply with the 
Fairness Doctrine, but only if it initiated programming on a controversial issue. 
Similarly, a licensee would have to provide equal opportunities to political candi- 



"Substantial compliance standard in evaluating ascertainment showings, 72 FCC 2d 80 (1979). 
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dates once it permitted candidate access. We believe that the Communications Act 
gives the Commission the authority to adopt selective regulations for low power 
television. It did so, for example, for cable television. However, because low power is 
clearly a television service, it would be very desirable if the Act explicitly recog- 
nized that all television services do not have to be treated alike. I believe that S. 601 
should recognize this distinction, and should affirm that the Communications Act 
gives the Commission the authority to develop different regulatory approaches to 
different services. We would be glad to work with the Subcommittee staff in devel- 
oping appropriate language. 

SUMMARY 

S. 601 is a well conceived and much needed legislative proposal. The comparative 
renewal process has been unsatisfactory for years, and we strongly urge that it be 
corrected. We hope that our suggestions would be helpful and that in 1981 Congress 
will amend the course of television regulation so that it meets the needs of the new 
video age. 

Senator Goldwater. Now, we have one panel today. And it 
consists of Mr. Vincent Wasilewski, president of the National Asso- 
ciation of Broadcasters; Mr. Pluria Marshall, chairman of the Na- 
tional Black Media Coalition, Mr. Thomas R. Dargan, station man- 
ager, KATU-TV, Mr. Howard Symons, staff attorney, Congress 
Watch, Mr. Gene Mater, senior vice president, Policy, CBS, Inc. 

Gentlemen, we are going to use the little lighting system we 
have here. You can file your prepared statements. They will be put 
in the record. 

Mr. Wasilewski, good to have you with us. You may proceed. 

STATEMENTS OF VINCENT WASILEWSKI, PRESIDENT, NATION- 
AL ASSOCIATION OF BROADCASTERS; PLURIA MARSHALL, 
CHAIRMAN, NATIONAL BLACK MEDIA COALITION; THOMAS R 
DARGAN, STATION MANAGER, KATU-TV; HOWARD SYMONS, 
STAFF ATTORNEY, CONGRESS WATCH; GENE MATER, SENIOR 
VICE PRESIDENT, POLICY, CBS, INC. 

Mr. Wasilewski. Thank you, Mr. Chairman. 

I do have a statement that I would like to submit for the record. 
Then I can summarize it in 5 minutes. 

Senator Goldwater. All of your statements will be put in the 
record. 

Mr. Wasilewski. NAB's membership includes 661 of the nation's 
television stations and all nationwide broadcast networks. S. 601 
looks to the heart of a key problem facing the broadcast industry, 
license stability. 

We are heartened by its intent and focus and pledge full support 
for this legislation. Phenomenal growth of television has made it a 
major force in society worldwide. Nowhere is this more apparent 
than in the United States where the universal appeal of television 
is most pronounced. 

Ninety seven percent of television households can receive four or 
more stations. Sixty seven percent can receive 7 or more stations 
and 38 percent can receive 10 or more stations creating an ex- 
tremely competitive environment within the television industry. 

Although the influence of television is widespread, it is far from 
the largest industry in dollar terms. At least 26 industrial firms 
individually have larger revenues than all television combined. It 
reaches virtually all Americans at no cost. 
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A variety of channel selections are available. Yet, although prof- 
itable, its revenues fail in comparison to other major sectors of the 
economy. Television does not exist in a vacuum. 

In addition to traditional competing media, we are witnessing 
the threshold of a communications revolution with new and varied 
forms of media entering and competing in the same marketplace. 

S. 601 will result in better television service for the public. It 
provides a reasonable standard for renewal. This, coupled with an 
extended license term, translates into a more stable business envi- 
ronment. Broadcasters will be better able to plan for the future 
and seek venture capital to improve operations. 

The more robust a station, the better able it is to serve needs of 
the community. The more insulated from governmental pressures, 
the better able the station is to fulfill its function as envisioned by 
the first amendment. 

A chaotic situation evolved in the past decade. The treatment of 
comparative renewal cases was a signal to numerous other would- 
be competing applicants. Many soon discovered how easy it was to 
tailor their applications by using the Commission's comparative 
criteria and making glowing paper program proposals. 

Not surprisingly, numerous competing applications were filed. As 
the Commission struggled and the courts meddled with the com- 
parative renewal problem, numerous broadcasters suffered hun- 
dreds of thousands of dollars in costs in comparative renewal hear- 
ings. 

All broadcasters watch as the hope of continuity and stability in 
the industry evaporate. Broadcasters who had provided an exem- 
plary service to the community for years found themselves vulner- 
able to such competing applications. Thus, broadcasters are con- 
stantly looking over their shoulders for competing applicants and 
devoting inordinate amounts of time to documenting their efforts 
to serve their community. 

We support the two-step approach of S. 601 to assure much 
needed continuity and stability in the broadcast television industry. 

More to the point, broadcasters will be insulated from enormous- 
ly expensive comparative hearings in which they must justify their 
existence under standards unrelated to their performance and re- 
sponsibility as licensees. From a broader perspective, it will put an 
end to what all agree has become a chaotic and expensive process 
which has imposed hardships on the courts, the industry and ulti- 
mately the public. 

We support extension of the license term to 5 years. This will 
reduce paperwork and enable broadcasters to devote more time and 
resources to serving the public while saving taxpayer dollars. We 
have some concerns about the actual language in S. 601. 

First with respect to section J-1, we would suggest it be clarified 
and made explicit that this section constitutes no endorsement of 
the FCC's ascertainment policies or procedures. 

Two, that the responsiveness of a station's program service to the 
community needs, problems and interests is not to be measured by 
qualitative or quantitative criteria. Any review of program service 
must remain consistent with the encompassing goals of the first 
amendment. 



Digitized by 



Google 



36 

We are also concerned that rigid reading of section J-2 which 
requires a finding that a renewal applicant s record is free of any 
serious violation of the act or the FCC's rules might impose an 
unduly harsh test for renewal. 

As written, a station's renewal might be denied for a single 
serious violation of the act or the Commission's rules. It is signifi- 
cant that by adopting section 510 of the act, the forfeiture provi- 
sion in 1960, Congress sought to eliminate the choice between no 
sanction and the ultimate sanction in cases where the licensee's 
wrongdoing was not sufficiently grave to justify denial of a license. 

Traditionally and sensibly, the Commission has denied renewal 
only in cases where licensees' operations have been characterized 
by violations or a pattern of disregard of the Commission's rules 
and the Communications Act. 

We would urge the FCC retain its present discretion to grant 
license renewal applications where lesser sanctions are considered 
an appropriate remedy. 

Finally, section 308-B is somewhat open ended. For purposes of 
television renewals, basic qualifications should remain restricted to 
technical, financial, legal qualifications. We are delighted to be 
here. We applaud the bill. Tnank you very much. 

Senator Goldwater. Thank you very much, Mr. Wasilewski. 

[The statement follows:] 

Statement of Vincent T. Wasilewski, President, National Association of 

Broadcasters 

Mr. Chairman, I am Vincent T. Wasilewski, President of the National Association 
of Broadcasters. NAB's membership includes 661 of the nation's television stations 
and all nationwide commerical television broadcast networks. 

We appreciate this opportunity to present our views on S. 601, the 'Television 
Licensing and Renewal Act of 1981." S. 601 looks to the heart of a ke^ problem 
facing the broadcast industry — license stabilitv. We are heartened by its intent and 
focus and pledge our full support for this legislation. 

The phenomenal growth of television has made it a major force in society world- 
wide. Nowhere is this more apparent than here in the United States where the 
universal appeal of television is most pronounced. 

There are over 76 million television households in the United States. 

Ninety-eight percent of all households own at least one television set; 83 percent 
own color television sets; 50 percent own two or more sets. 

Ninety-seven percent of television households can receive 4 or more stations; 67 
percent can receive 7 or more stations, and 38 percent an receive ten or more 
stations— creating an extemely competitive environment within the television indus- 
try. 

Television is regarded as the source of most news by 67 percent of the public. 

Television is considered the most believable news medium. 

Although the influence of television is widespread; it is far from the largest 
industry in dollar terms. Advertising expenditures on television in 1979 were esti- 
mated at $10 billion; newspaper advertising expenditures were estimated at $14.5 
billion. Television accounted for 20.5 percent of the total media advertising revenues 
in 1979; newspapers accounted for 29.3 percent. At least 26 industrial firms have 
larger revenues than all of televison combined. Television reaches virtually all 
Americans at no cost, a variety of channel selections are available and, yet, al- 
though profitable, its revenues pale in comparison to other major sectors of the 
economy. 

Television does not exist in a vacuum. In addition to traditional competing media, 
we are witnessing the threshold of a communications revolution with new and 
varied forms of media entering and competing in the same marketplace. 

S. 601 will result in better television service for the public. It provides a reason- 
able standard for renewal. This, coupled with an extended license term, translates 
into a more stable business environment. Broadcasters will be better able to plan for 
the future and seek venture capital to improve operations. The more robust the 
station, the better able it is to serve the needs and interests of the local community. 
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The more insulated it is from governmental presl^ures, the better able the station is 
to fulfill its journalistic function as envisioned by the First Amendn.ent. 

S. 601 offers a solution to one of the most frustrating and perplexing problems 
faced by television broadcasters, the Federal Communications Commission, and the 
courts. That problem is, of course, the impossible dilemma posed by the present 
comparative renewal process, namely, the requirement of the present law to com- 
pare the renewal applicant's performance with the promises of another applicant 
for the same facilities. Two FCC commissioners, borrowing from Sir Winston Chur- 
chill, referred to this choice, as it involves competing applicants for an existing 
station, as 

***** a riddle within an enigma within a conundrum. The riddle: By what 
standards is a renewal applicant to be measured. The enigma: By what standards is 
a renewal challenger to be measured. The ultimate conundrum of course is, even 
assuming the measurment of such respective standards, how can there be construct- 
ed a matrix which can be used to rationally measure and compare two largely 
unrelated properties: an empirical property (an existing record) and an a priori (a 
set of applicant pledges)?" 

Indeed, the tortuous history of comparative renewals at the Commission and in 
the courts cries out for Congressional action. 

A chaotic situation evolved in the past decade and undermined the stability of the 
broadcast industry. 

The treatment of comparative renewal cases was a signal to numerous other 
would-be competing app icants. Many soon discovered how easy it was to tailor their 
applications by using the Commission's comparative criteria and by making glowing 
'*paper" program proposals. Thus, renewal applicants who previously had been 
selected over other initial applicants for broadcast facilities or which had received 
the Commission's approval in a transfer or assignment of license, became — and 
remain — vulnerable to this tactic. Meanwhile, the importance of the one true meas- 
ure of potential service to the public, the record of the existing licensee, became a 
less central factor. 

Not surprisingly, numerous competing applications were filed. As the Commission 
struggled and the courts meddled with the comparative renewal problem, numerous 
broadcasters suffered hundreds of thousands of dollars in costs in comparative 
renewal hearings, and all broadcasters watched the hope of continuity and stability 
in the industry evaporate. Broadcasters who had provided an exemplary service to 
their communities for years found themselves vulnerable to such competing applica- 
tions. Thus, broadcasters are constantly looking over their shoulders for competing 
applicants and devoting inordinate amounts of time to documenting their efforts to 
serve their communities. 

We support the two-step approach of S. 601 to assure much needed continuity and 
stability in the broadcast television industry. Under this legislation, good broadcast- 
ers would be assured of remaining broadcasters. Continuity will make good broad- 
casters even better broadcasters. They will continue to participate in community 
affairs, continue to develop ongoing positive relationships within tneir communities 
and, indeed, become larger parts of their communities. A responsive broadcaster 
who has avoided serious violation of the Act and the Commission's rules and who 
remains qualifed under the basic qualifications of the Act will be assured of re- 
newal. More to the point, broadcasters will be insulated from enormously expensive 
comparative hearings in which they must justify their existence under standards 
unrelated to their performance and responsibility as licensees. 

From a broader perspective, it will put an end to what all agree has become a 
chaotic and expensive process which has imposed enormous costs on the Commis- 
sion, the courts, the industry, and, ultimately, of course, the public. 

We also support the extension of the television license term from three to five 
years. This, too, will enhance the stability and continuity of the broadcast industry 
to the benefit of the public. Extending the license term to five years will reduce the 
paperwork burden for broadcasters. Thus, it will enable broadcasters to devote more 
of their time and resources to serving the public, while saving taxpayer dollars. 

We have some concerns about the actual language in S. 601. All are found in 
section (j) as added to section 309 of the Act by S. 601. First, with respect to Section 
(jXl), we would suggest it be clarified and made explicit (1) that this section consti- 
tutes no endorsement of the FCC's ascertainment policies or procedures, and (2) that 
the responsiveness of a station's program service to community needs, problems, 
and interests is not to be measured by qualitative or quantitative criteria. Any FCC 
review of program service must remain consistent with the encompassing goals of 
the First Amendment. As the Supreme Court stated in CBS v. Democratic National 
Committee: 
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"Congress intended to permit private broadcasting to develop with the widest 
journalistic freedom consistent with its public obligations.'' 

We also are concerned that rigid reading of section (jX2), which requires a finding 
that a renewal applicant's record is "free of any serious violation" of the Act or the 
FXXJ's rules, might impose an unduly harsh test for renewal. As Section (jX2) is 
written, a station's renewal might be denied for a single serious violation of the Act 
or the Commission's rules. It is significant that by adopting Section 510 of the Act, 
the forefeiture provision, in 1960, Congress sought to eliminate the Hobson's choice 
between no sanction and the ultimate sanction in cases where the licensee's wrong- 
doing was not sufficiently grave to justify denial of license renewal: 

"The inadequacies of present administrative sanctions available to the FCC have 
been referred to in connection with the provisions pertaining to suspension of 
licenses. These considerations prompted the FCC to recommend that it be given the 
power to impose monetary forfeitures on broadcast licensees. It expressed the view 
that this would provide it with an effective tool in dealing with violations in 
situations where revocation or suspension does not appear to be appropriate."* 

Traditionally — and sensibly — the Commission has denied renewal only in cases 
where licensees' operations have been characterized by violations or a pattern of 
disregard of the Commission's rules and the Communications Act. Lesser sanctions 
such as forfeitures and cease and desist orders often have sufficed in dealing with 
serious violations of the Communications Act or the Commission's rules. Rarely has 
the Commission denied renewal (or revoked a license) for a single serious violation 
of the Act or its rules. We would urge that the FCC retain its present discretion to 
grant license renewal applications where lesser sanctions are considered an appro- 
priate remedy. 

Finally, Section 308(b) is somewhat open ended. For purposes of television re- 
newals, basic qualifications should remain restricted to technical, financial, legal 
and character qualifications, and the intention of the sponsors to exclude the 
extraneous issues should be made clear. 

Again, Mr. Chairman, we are delighted to find ourselves applauding and encour- 
aging the efforts of this subcommittee to recognize the reality of broadcasting and 
the way that it has been overregulated. We firmly believe that this legislation will 
result in better service to the public. 

Thank you very much. 

Senator Goldwater. Mr. Marshall, it's good to have you back. 

Mr. Marshall. Thank you, Mr. Chairman, committee members. 

I appreciate this opportunity to present the view of the National 
Black Media Coalition on S. 601. I regret we cannot support the 
proposed legislation. 

Our organization came into being in order to make the broad- 
casting industry more responsive to the communications needs of 
black America. Our ability to monitor the performance of local 
stations and present our concerns to local management, which we 
do almost entirely on a voluntary basis, has made it possible for 
the FCC to fulfill its public interest oversight responsibility without 
a network of field staff watching stations. 

We, and other communications advocacy groups, are the eyes 
and ears of the communications act. The structure of which per- 
mits us to obtain program service we need in spite fewer than 1 
percent of all the TV stations in the country being a license renew- 
al process administered by the FCC. 

Potential for frequent review of license performance and possibil- 
ity of comparative hearing provide the two strongest content-free 
incentives to superior performance by local stations. They are the 
mortar which holds the license renewal house together. 

They are essential to those of us who seek to hold broadcasters 
accountable to the public. Even with these quiet incentives for 



'Communications Act Amendments, 1960, H.R. Rep. No. 1800, 86th Cong., 2d Bess. (1960), 
reprinted in [1960] 2 U.S. Code Cong. & Ad. News at 3525. 
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performance, some stations still do as little as possible to get from 
one renewal to the next. 

Those of us who live in Washington seldom realize this because 
the Washington TV stations generally provide superior program 
service. The notion that the industry is unstable is ridiculous. Only 
one station has ever lost its license as a result of competing appli- 
cation. 

That happened 12 years ago and involved criminal allegations. 
Far from being frightened away from the television business, inves- 
tors flock to it both from short- and long-term gains. 

Some broadcasters have maintained that the original justifica- 
tion for the license renewal process, scarcity of frequency space, is 
no longer valid. While there are more stations now than before, 
excess of demand on supply is far greater than it has ever been. 
Even with cable, the vast majority of Americans have only four or 
five program choices available to them. 

The price of TV properties has been increasing at over 20 per- 
cent annually, far outspacing the inflation rate and placing more 
desirable properties out of the price range of potential minority 
purchasers. 

The presence of nearly 4,000 low-power TV station applications 
gives some indication of how strong the demand really is. I imagine 
how many would apply if these were full-power stations. The sub- 
committee should note the fact that the largest, wealthiest full- 
power TV station owners including ABC, NBC, and RKOF also 
applied for low-power assignments. If half of those who already 
have access to the airwaves will step aside and give blacks a 
chance to own something, we wouldn't feel the need to oppose 
them on legislation like S. 601. 

How should the FCC proceed with so many qualified applicants 
ready and willing to use the airwaves to serve the public and so 
few available frequency assignments to dole out. 

We say the FCC should do all it can to let the service inded on 
the air and make the greedy wait in line. This applies not only to 
low-power TV, but all TV applicants. The notion propounded by 
the Commisision in 1982 that a radio station playing only music 
wastes spectrum because its service can be provided by nonbroad- 
cast technology, the Victrola, is still valid. 

TV applicants proposing little more than entertaining the public 
are free to sell videotapings and disks. Scarce and valuable broad- 
cast space, however, should be reserved only for those most devoted 
to public service. Like you, I am troubled by the cost both to the 
Government and private parties of processing comparative hear- 
ings. 

Much can be done to lower these costs such as simplification of 
eligibility and preference standards and reliance on paper hearings 
as opposed to live witnesses. 

These methods should be tried before giving up entirely and 
resorting to a roll of the dice. We would not object to a system 
which contained an affirmative action position for minorities 
giving them greater odds than others. 

Furthermore, since the cost of prosecuting a comparative applica- 
tion prevent many blacks from participant, we support a simplifica- 
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tion of the comparative hearing process. We do not, however, sup- 
port a pure lottery without any preferences. 

Few minority companies are hkely to risk their assets on the roll 
of the dice when they could have earned the right to broadcast on 
merit or affirmative action. 

Thank you very much. 

Senator Goldwater. Thank you very much, Mr. Marshall. 

Mr. Thomas Dargan. 

Mr. Dargan. Mr. Chairman, I am Thomas Dargan, executive 
vice president and a director of Fisher Broadcasting Inc. I am also 
general manager of Fisher Broadcasting's television station KATU, 
channel 2, Portland, Oreg. I am immediate past president of the 
Oregon Association of Broadcasters. 

I want to thank you for affording me the opportunity to appear 
before you and express Fisher Broadcasting's views on S. 601. I 
shall limit my remarks to the renewal procedures portion of the 
bill, and leave to others any comments on the initial licensing 
aspects of the bill. 

Ic is a particular pleasure for me to be able to testify before our 
exemplary Senator from Oregon, Bob Packwood. We have been in 
the FCC business, so to speak, since 1926. In addition to KATU, 
Fisher Broadcasting is also the licensee of station KOMO-TV, 
channel 4 and Radio station KOMO, Seattle, Wash. We have been 
through the process more than 25 times. 

For this reason, and because the renewal process is so central to 
our ongoing relationship with the FCC, we believe we are fully 
qualified to comment upon S. 601. 

As an FCC licensee, each of our stations derives its character, 
acceptance, and impact from its long term, positive commitment to 
be an effective local broadcast outlet. We are involved and in 
touch. We select programing responsive to the problems, needs, and 
interests of the residents of our service area. We are aware and we 
care. 

With our Washington, D.C., Bureau and satellite system we keep 
our listeners in Oregon in touch with national matters that affect 
them locally. We are aware and we care. This type of performance 
is the key to license renewal. 

As we see it, every broadcast day we earn our next renewal. That 
fact of life will not change under the bill. Thus the goal of licensee 
accountability is maintained. 

We support the proposal to extend the license period for televi- 
sion from 3 years to 5 years. 

We support the proposal to foreclose FCC consideration of com- 
peting applications unless and until a renewal application is 
denied. 

This proposal, if adopted, will eliminate the comparative renewal 
process and, with it, some inequitable aspects of the current renew- 
al process. There are at least two: The first is the threat that the 
Commission might use the comparative renewal process as an op- 
portunity to restructure the ownership of television broadcasters 
on a renewal-by-renewal basis. 

This would be done by favoring the challenger with no other 
broadcast interests. The bill will prevent the Commission from 
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doing indirectly what the FCC has declined to do directly, namely 
order across the board divestitures. 

The second inequity eliminated is this: The FCC avoids the im- 
possible task of comparing, in a meaningful and fair way, a broad- 
caster's day-to-day performance track record against the paper 
promises of a challenger. We applaud the Senators 'efforts to elimi- 
nate this uncertainty. 

There is another problem with the current renewal process 
which the bill does not expressly address. This is the fundamental 
concern that the penalty be in proportion to the crime. 

The bill, in its silence, suggests there are only two options open 
to the Commission: To renew or not to renew. However, there are 
other options. This subcommittee should note their availability 
and, in a revision of the bill or in any accompanying report, urge 
that these other options be examined and pursued by the FCC to 
the fullest extent possible. 

Some nondraconian options include a renewal for a full remain- 
ing term, but with a monetary fine; and a short-term renewal with 
or without monetary fines. 

A short-term renewal, which has the effect of hastening the 
renewal vulnerability once again, and/or the imposition of signifi- 
cant monetary penalties can have the appropriate deterrent or 
corrective effect, without imposing the extraordinary penalty of 
license denial. 

As to the three porposed criteria for renewal grant in this bill, 
we would like to raise these questions and offer these comments. 

Is the language "substantially met" contained in proposed new 
subsection (jXl) to section 309 of the Communication Act of 1934, as 
amended, the equivalent of a "substantial compliance'* test? It 
appears so, but the subcommittee should make this clear. 

We are concerned about the sweep of the pharse "free of any 
serious violation" refer to the type of rule, regulation, or policy 
being violated or the state of mind of the violator, or both? Should 
a single isolated violation of an important rule be a bar to renewal? 
The bill, as presently drafted, offers no guidance. But there should 
be. Shall a willful or repeated violation of a technical rule be an 
impediment to a renewal grant? Once again, there is no guidance. 

These questions strongly suggest that programing performance 
should be the central focus of the renewal process, and that ques- 
tions of rule compliance, whenever called into question, should be 
reviewed with an initial and presumptive eye toward monetary 
penalties with the possibility of a denial of renewal saved only for 
the most serious or willful case of nonperformance. This is not to 
understate the important need to comply with the Commission's 
rules and regulations. Rather, it is to recognize, and fairly equate, 
this present reality: "Serious violations" today prompt the imposi- 
tion of large fines by the FCC without license renewal applications 
being denied. To give the same types of rule violations a renewal 
denial consequence, just because the violation is cited at renewal 
time, is simply unfair, and contradicts the concept that the penalty 
at renewal time should be the same penalty that is commonly used 
to match the crime at nonrenewal time. Accordingly, new subsec- 
tion (jX2) should be clarified consistent with these concerns. 
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On the whole, the bill is excellent. The thrust of the entire bill is 
consistent with this finding: after my 31 years in television the 
evidence is overwhelming that the television broadcaster who does 
the best programing job, and that is the central focus of the renew- 
al process, is also broadcaster who operates the most successful 
television station. 

Senator, this is your best insurance that the public will be 
served. We applaud your efforts and express our willingness to 
work with the subcommittee to fashion the final version meeting 
our concerns and the concerns of anyone else. 

Thank you very much. 

Senator Goldwater. Thank you very much. You have made 
interesting suggestions there, which will be considered. 

Now we have Mr. Howard Sjonons of Congress Watch. 

Mr. Symons. Thank you very much. 

My name is Howard Symons, and I am a staff attorney with 
Public Ctizen's Congress Watch, a public interest advocacy group 
founded by Ralph Nader. Public Citizen is a nationwide consumer 
organization with approximately 70,000 contributors annually. 

I appreciate the opportunity to testify on S. 601, the Television 
Licensing and Renewal Act of 1981. Congress Watch opposes enact- 
ment of the bill, in particular because of the summary renewal 
procedure proposed in section 3. Of course, shielding an incumbent 
licensee from the alleged rigors and uncertainty of a comparative 
hearing is nothing new; most of us are familiar with the controver- 
sy that surrounded Senator Pastore's renewal bill in 1969. 

We oppose S. 601, first, because it reduces the nimiber of compet- 
itors for television licenses, and thereby diminishes the public 
benefits from the marketplace established by the Communications 
Act. Section 3 of the bill would virtually immunize incumbant 
licensees from renewal challenges and remove thespur of competi- 
tion from broadcasters who no longer will have to worry about 
losing their licenses to innovative challengers. 

In its attempt to promote stability to the industry, S. 601 will 
more likely produce rigor mortis. 

Second: The bill would bar the FCC from considering an incum- 
bant's holdings. Such elimination of the Commission's investigation 
into the fitness of a licensee is particularly inappropriate in light of 
the trend toward concentration of broadcast and nonbroadcast own- 
ership. 

Finally, S. 601 and S. 270 are not deregulation bills. True broad- 
casting deregulation would promote a diversity of voices over the 
public's airwaves. S. 601 would move in just the opposite direction, 
freezing in place existing licensees and offering little or no chance 
for others to compete for the scarce VHF frequencies the bulk of 
the public continues to turn to for television service. 

Meaningful deregulation would increase the public's opportimi- 
ties for direct access to the electronic mass media. Several licensees 
could share one frequency, for example, or selected frequencies 
could be operated as common carriers, in contrast to the current 
scheme under which each broadcaster exercises monopoly control 
over his frequency. Rather than proposing structural reform of the 
broadcasting industry — an industry whose configuration is the 
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TABLE 3.11-MAJOR BROADCAST HOLDINGS OF CONGLOMERATE FIRMS 

(OoHars in millions] 
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nhree VHF and one UHF station. 

Source: "Media Decisions" (October 1978) p. 64. B. Compaine, ed., "Who Owns the Media?" 

In setting its licensing policies, the Commission has long acted on the theory that 
diversification of mass media ownership serves the public interest by promoting 
diversity of program and service viewpoints and encouraging minority participation 
in broadcasting — in addition to preventing undue concentration of economic power. 
The courts have encouraged the FCC to allocate scarce spectrum space in a way 
that will guarantee the "widest possible dissemination of information from diverse 
and antagonistic viewpoints." Associated Press v. U.S., 326 U.S. 1, 20 (1945). The 
Commission simply cannot make a valid public interest determination "without 
considering the extent to which ownership of the media will be concentrated or 
diversified by the grant of one of another of the applications before it." Citizens 
Communications Center v. FCC, 447 F.2d 1201. 1213 (D.C. Cir. 1971). Yet S. 601 
would place this impossible task upon the FCC. 

S. 601 (and S. 270, the radio deregulation legislation considered by this subcom- 
mittee several weeks ago) are not deregulation bills. True broadcasting deregulation 
would promote a diversity of voices over the public's airwaves. S. 601 would move in 
just the opposite direction, freezing in place existing licensees— and offering little or 
no chance for others to compete for the scarce VHF frequencies that the bulk of the 
public continues to turn to for television. 

Meaningful deregulation would increase the public's opportunities for direct 
access to the electronic mass media. Several licensees could share one frequency, for 
example, or selected frequencies could be operated as common carriers—in contrast 
to the current scheme, under which each broadcaster exercises monopoly control 
over his frequency. But rather than propose structural reform of the broadcasting 
industry (an industry whose current configuration is the result not of marketplace 
forces, but of a half-century of Federal policy), you would leave the public totally at 
the mercy of unregulated monopolists. We agree with you, Mr. Chairman, that FCC 
efforts to make broadcasters accountable to the public have not worked well. Please 
bear in mind, however, that deregulation is only a means to an end, and not an end 
in itself. Broadcasting deregulation that does not foster diversity and decentralize 
media ownership will simply miss the mark. 

Thank you. 

Senator Goldwater. Thank you very much. Now we have Mr. 
Gene Mater. 

Mr. Mater. Thank you, Mr. Chairman. I welcome this opportuni- 
ty to express the views of CBS on S. 601, the proposed "Television 
Licensing and Renewal Act of 1981.'* 
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CBS strongly supports S. 601. We believe that by extending the 
television license term and assuring a legitimate expectation of 
license renewal, this bill will provide additional stability for Ameri- 
can television. These changes are long overdue and in the public 
interest. 

The requirement that licenses be renewed every 3 years is unnec- 
essary, onerous, and burdensome. A 5-year license term will reduce 
regulatory paperwork at stations and at the Federal Communica- 
tions Commission. 

If ever there was a time when a triennial examination of a 
station's performance by a regulatory body was required, that time 
has long passed. 

Turning to renewal procedures, under present law, when a chal- 
lenger seeks to displace a broadcast licensee, there need be no 
contention that the incumbent has been deficient in any respect. 

The mere filing of a competing application is normally sufficient 
to trigger a comparative hearing involving litigation going on for 
many years. 

In such a hearing, the program record of the licensee may not 
determine the outcome. Thus, even if the licensee has lived up to 
or surpassed all of his commitments and has operated in the public 
interest, there are no assurances of renewal. 

CBS has had first-hand experience with the comparative renewal 
process. In 1972, a competing application was filed against the 
renewal of WCAU-TV, the CBS-owned station in Philadelphia, 
although the station had been serving its community in an out- 
standing manner. 

The proceeding lasted more than 3V2 years, involved 77 wit- 
nesses, 90 days of hearings before an FCC administrative law judge, 
and more than 25,000 hours of outside counsel's time. 

In addition, there were uncounted hours of the time of CBS 
management and of its in-house legal staff. We had the resources 
to meet this challenge. This subcommittee should, however, consid- 
er the impact of such a challenge on the smaller broadcaster. 

To those who may look upon the number of competing applica- 
tions as small, we would note that the effectiveness of the sword of 
Damocles was not that it fell, but that it remained hanging. So it is 
with competing applications, where the Federal Government has 
the power to force someone out of business on the basis of an 
unproven promise that "ianything you can do I can do better.'' 

'This bill assures that renewal will focus on licensee performance. 

S. 601 recognizes that broadcast industry stability is of impor- 
tance not only to licensees but also to the public which looks to 
television for news, public affairs, and entertainment. 

Moreover, this bill does not disturb the public interest require- 
ment. But CBS strongly believes that a television licensee who has 
served his community well should expect to be able to continue 
that service. 

We would only suggest that two changes be made in the lan- 
guage of the bill, changes that we believe will clarify the intent of 
the subcommittee. 

First: The bill should make clear that the FCC should not imple- 
ment the renewal standard through any quantitatve program rules 
or guidelines. Quantitative standards of any kind have inherent 
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deficiencies, the most important of which is that they exceed the 
outer limits of Government control over the broadcast media. 

Second: The bill should make clear that isolated or inadvertent 
rule violations would not put a station license in jeopardy. This 
may be accomplished by amending proposed section 309(jX2) to 
indicate that the FCC should consider at renewal whether "the 
operation of the station has been characterized by serious viola- 
tions of this act or the regulations promulgated thereunder.*' 

This bill takes an important step toward less regulation of televi- 
sion. Since television operates in a highly competitive environment, 
CBS hopes that we will soon see other bills that take the same 
approach toward the lessening of television regulation as S. 270 did 
for radio. 

We also hope that such future legislation will address the con- 
straints imposed by the equal time provisions and the fairness 
doctrine on the journalistic functions of all broadcasters. 

CBS again applauds the subcommittee for this forward-looking 
legislation which recognizes that the best test of whether the pub- 
lic's needs are being met by television licensees is their record of 
performance in the marketplace. 

Senator Goldwater. Thank you very much. 

Now we will ask questions of the entire panel. I will start with 
Senator Cannon. 

Senator Cannon. Thank you, Mr. Chairman. 

Mr. Wasilewski, your testimony is filled with statistics on the 
impact that television has on our society. That is, two-thirds of the 
public considers TV as their primary source of news and the most 
believable news medium. 

Do you think television would achieve even greater credibility if 
the diversity of broadcasting opportunities were increased where 
technically feasible? 

Mr. Wasilewski. Well, I think if you had greater diversity based 
upon the same ground rules, namely, fair and free and open compe- 
tition without giving undue advantage to competitors, yes. 

But under the situation where you have developments going on 
now in the area of cable, wherein cable does not operate under the 
same concepts of payment for product used, no. 

Senator Cannon. That is a good answer. Yes and no. 

Mr. Wasilewski. All I am saying, sir, I think there is an obliga- 
tion to the Congress to look at the relationship between the tech- 
nologies and broadcasting, because under the present situation the 
competitive situation is not equal and fair. 

Senator Cannon. How much money do you estimate television 
licensees will save if the comparative renewal procedure of S. 601 is 
adopted? 

Mr. Wasilewski. I think that is very hard to estimate. When the 
question was asked earlier how many comparative filings have 
been made, I took a quick look at some statistics we had back here, 
that between 1962 and 1974 there were some 60 that were filed. 

Mr. Mater indicated hundreds of thousands of dollars were in- 
volved. I think to estimate the savings would really be an impossi- 
ble task. 

Senator Cannon. But there should be some substantial savings? 

Mr. Wasilewski. Yes, sir. 
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Senator Cannon. Do you think the savings will be translated 
into improved broadcast services; and if so, how? 

Mr. Wasilewski. I think they will be translated into improved 
broadcast services primarily from the realization that a station 
does not have to continuously realize it has to demonstrate how 
good it has been as a licensee over the years. 

And will be free to go out and be a little more robust in its 
coverage and providing programing. Being a little more innovative 
without constantly being worried about ascertainment procedures. 

Asking itself, "Did I do exactly as I said I had done, et cetera. 
Just be concerned with the overall responsiveness to the communi- 
ty and knowing that if he had been responsive, that he would not 
be subject to a harassing comparative licensing situation. 

Senator Cannon. You state in your testimony that 8. 601 would 
afford broadcasters more stability and a greater opportunity to 
seek venture capital to improve services. 

Do you have any examples you could give us of television sta- 
tions denied investment capital due to the uncertainty of the com- 
parative renewal procedure? 

Mr. Wasilewski. Well, I think that in recent years, sir, the 
bankers have become aware, more aware of the fact that broadcast- 
ing is perhaps a little more stable than they initially had thought 
back in 1969. 

I think we have a situation where the FCC has realized the 
instability it's created. But getting around to a specific example, I 
would not have a specific example. 

I think Mr. Marshall would be able to probably talk about the 
difficulties inherent in finding financing for minorities. I think you 
have had to be pretty solid in the past financially in order to get 
new capital. 

The 3-year license period per se just used to make bankers shy 
away from getting involved in capitalizing ventures. 

Senator Cannon. Mr. Marshall, you as usual made a very effec- 
tive presentation. But the problem you raised seemed to be as 
much directed to the status quo as with this bill. 

In the best of all worlds, how would you structure the current 
process to ensure an adequate minority-ownership position? 

Mr. Marshall. Well, we have always taken the position that, 
first off, it's difficult for us to just get service from the television 
broadcasters, fair and equitable service, first and foremost. 

When you leave that point, it's just very difficult to come up 
with the financing. The personnel a lot of times are difficult, 
because we catch hell advancing up the ladder in broadcasting. 
Many measures have been fought very hard by certain members of 
the industry. 

I just think that even if you look very carefully at the low-power 
situation, the established broadcasters have really muddied the 
water unnecessarily. They have applied for frequencies that they 
really don't intend to use. They have filed on top of frequencies 
that have been applied for by others when there were vacant 
frequencies in that market. 

I think there is a clear pattern of the status quo saying that they 
are concerned about not allowing many newcomers into the busi- 
ness. So we have a particularly difficult time as minorities getting 
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into the ownership picture, and we still have a tough time getting 
the kind of service from television broadcasters that I think we 
deserve. 

Senator Cannon. Well, you did everything but answer my ques- 
tion. Let me give you the question again. 

I said, in the best of all worlds, how would you structure the 
current process to insure an adequate minority-ownership position? 

Now, if you want to think about that some and supply something 
for the record, that would be all right. 

Mr. Marshall. I can answer that. I think, in terms of how it 
would be structured 

Senator Cannon. Yes. 

Mr. Marshall. I don't think the industry can stand that kind of 
restructuring, because you would have to come up with an equita- 
ble system, because the real profitable licensees are already owned. 

Now, if you are talking about some priority for licenses that are 
either lost through violation of serious laws or priority in new 
technology, I think that is the only way. If we have language 
written into the bills and procedures at the commission that gives 
us some priority, then I think we can then become real owners 
rather than the less than 1 percent we own in it now. 

I really think, to get a real specific answer to your question, it 
would certainly take more time than we have here today. We will 
be glad to work to provide you some of that. 

Senator Cannon. By the way, how is your National Black Media 
Coalition made up, and who is it made up of, and how many 
members do you have? 

Mr. Marshall. We have 82 affiliates, volunteers, in about 65 
cities. 

Senator Cannon. That belong to the coalition? 

Mr. Marshall. Right. 

Senator Cannon. Do they pay dues to it? 

Mr. Marshall. Very few of them. It's almost strictly a voluntary 
effort. 

Senator Cannon. I see. 

Mr. Symons, how is Congress Watch made up? What is the 
structure? 

Mr. Symons. Congress Watch is part of Public Citizen. Public 
Citizen is funded by the voluntary contributions of 70,000 to 80,000 
people annually. The average contribution is about $15. 

Senator Cannon. How does Congress Watch derive out of Public 
Citizen, then? 

Mr. Symons. Public Citizen is an umbrella organization that 
includes Congress Watch, the Health Research Group, the Litiga- 
tion Group, Critical Mass, and Public Citizen Visitor's Center. 

Senator Cannon. Who is Congress Watch made up of? Who are 
the members of it? Are there any members? 

Mr. Symons. Congress Watch is the legislative advocacy arm of 
Public Citizen. Public Citizen is made up of 70,000 to 80,000 con- 
tributors. 

Senator Cannon. Do those members designate Congress Watch 
as one of the things they want funded? 
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Mr. Symons. They simply contribute to Public Citizen. Then the 
money is distributed among the four or five organizations that 
constitute Public Citizen. 

Senator Cannon. How much money goes into this? 

Mr. Symons. Congress Watch's budget last year, I think, was 
about $250,000. 

Senator Cannon. It doesn't have any membership per se? It's 
just an arm of that group? 

Mr. Symons. The group itself has members, though. 

Senator Cannon. Thank you, Mr. Chairman. 

Senator Goldwater. Thank you. 

Senator Packwood? 

The Chairman. I thought Larry was here ahead of me. 

Senator Goij)water. Well, we will switch. 

The Chairman. Mr. Dargan, you have gone through a number of 
renewal applications. 

I might say about the channel in Portland, if anybody had to 
come up through competition, it was that channel. They were the 
third channel awarded after the NBC and CBS affiliate had been in 
town a number of years. It was a big struggle for many years for 
the station to make a profit. 

Give us a rough idea of how much it costs you to prepare for a 
renewal application, including administrative, legal, and other ex- 
penses, if you can. 

Mr. Dargan. Senator, that would be difficult, but I can give you 
a good feel, I think. The renewal process actually takes place every 
day in the assembling and maintaining of records. It's in quite 
finite detail. 

The process itself involves a number of months with legal coun- 
sel. Th^ attention, frankly, the distracting attention of myself, of 
the station manager, the program director, the programs oper- 
ations manager, the public affairs director, special projects direc- 
tor, the operations manager, and then, of course, the time of the 
legal counsel. It's thousands and thousands of dollars. 

The wasted energy, in a sense, by the frequency of renewal is 
very hard to cost account. Being responsive to a statement by 
Senator Pressler this morning, the burden on us, having a staff of 
over 200 people, and with people in Seattle, Wash., at the so- 
called — our home office for this purpose, three people, is less than 
the small rural independent station that Senator Pressler is con- 
cerned about. On a proportionate or relative basis, it can be enor- 
mous on television stations with staffs of 30 and 35 and 40 people, 
those who can afford it least and are distracted the most. 

The Chairman. In essence, you're saying that all of you in any 
kind of management position in the station, some to a lesser, some 
to a greater degree, are involved in the renewal process, gathering 
of information, and categories all of the time? 

Mr. Dargan. Yes, sir. 

The Chairman. Can you give some examples of your efforts to 
respond to community problems and needs through your program- 
ing and how, if at all, those efforts would . change if S. 601 is 
enacted? 

Mr. Dargan. S. 601, Senator, wouldn't change that an iota. As I 
said in my statement, we feel we earn our renewal every day. We 
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do a great deal of local programing. As our weekly, 1-hour, prime- 
time "Town Hair* program, our Monday-through-Friday "AM 
Northwest*' hour program, our "Faces and Places'* at 7 o'clock 
which is an entirely local program. Our substantial news effort 
with a staff of over 53 people in our news department. 

On "Town Hair* alone — I have some penciled notes, in fact, from 
last night, we have done a number of programs on location and in 
the studio on the prison situation in the State of Oregon. We are 
considering public issues like the death penalty, "cruel and unusu- 
al punishment'* decreed by a Federal judge because of crowded 
conditions, the bond issue that was submitted to the public and 
rejected, for additional prisons. 

We have done "Town Hall" on the Mount St. Helens aftermath, 
live from Longview, Wash.; how did the Federal flood insurance 
work, how did the Corps of Engineers work, how did the sheriff and 
the police— how did that whole system work when Mount St. 
Helens erupted. 

We have done a program on the controversy over DMSO. A 
friend of many of you. Bob Duncan, flew out to participate in that, 
along with pharmacologists and physicians. 

We have done the dollars and cents of day care, with mothers, 
with employers, with welfare and ADC people. We have done pro- 
grams on abortion, the human life amendment. We flew out Sena- 
tor Helms* administrative assistant, Carl Anderson, who discussed 
expertly Senator Helms* proposed bill. 

The right to bear arms; reading, writing, and religion, in terms 
of religion back into the schools or not are other "Town Hall" 
subjects. Child abuse, VD treatments, mental retardation, teacher 
tenure, juvenile prostitution, power of the press, nursing shortage, 
toxic burial grounds in Oregon, working mothers are subjects aired 
on "AM Northwest.** 

By the way, on "Town Hall,** Senator, Governor Atiyeh has made 
that program his official listening post for input from Oregon 
citizens, and with an organization of volunteers who watch and 
participate and communicate to him. 

Our documentaries, our many minidocumentaries on news. I be- 
lieve you were present one day when, on "AM Northwest,** we 
kicked off our Heart-to-Heart Month, which was a full month's 
effort. 

The Chairman. I was there when they wanted me to give blood. 
Literally. They had people on cots all oyer the studio; must have 
had 30 or 40 people there giving blood. I was only coming for a 
short 5-minute period, fortunately. 

Mr. Dargan. Yes, you escaped that. We devoted the entire sta- 
tion that month, with special programs, interviews, and public 
service announcements. We did a documentary called "Affairs of 
the Heart,** with actual open-heart surgery by some of the preemi- 
nent surgeons in the field. 

The Chairman. Hopefully, not in the studio. 

Mr. Dargan. No; no, that was on location. 

But that is just a small example. 

The Chairman. Is there any reason to assume you would change 
this if S. 601 passes? 
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Mr. Dargan. To the contrary. The kind of programing and 
public service job you do, in my judgment, and balsed on 31 years' 
experience, is directly related to the public acceptance of your 
television station. It is enlightened self-interest to present program- 
ing in the public interest. 

The Chairman. Let me ask Mr. Symons a question. 

You stated S. 601 would bar the FCC from considering incum- 
bents' other media holdings at renewal time. And you somehow 
equate those holdings with fitness, although in my experience, 
many of the cross ownership and multimedia owners do good jobs. 

How does their ownership of other media properties affect the 
fact that competing applications can only offer promises? What is 
the drawback? Why not allow cross ownership? 

Mr. Symons. Increased cross ownership means less diversity of 
program service viewpoints, less potential for minority participa- 
tion. 

The Chairman. Fitness; the fact that somebody is involved in the 
newspaper business doesn't make them unfit to run a television 
station. 

Mr. Symons. I think the relevant consideration is granting li- 
censes that serve the public interest, convenience, and necessity. 
One of the aspects of the public interest standard— certainly not 
the sole aspect, but a very important aspect — is diversity of owner- 
ship. 

What I meant in my statement was simply that you don't want 
to stop the Commission from taking media concentration into ac- 
count. 

The Chairman. It's almost more of an antitrust concept than a 
fitness concept? 

Mr. Symons. You could look at it in that way. It's an antitrust 
concept that has been part of communications policy for the last 50 
years. 

The Chairman. It's for the sake of diversity, that that in and of 
itself is a goal to be pursued? 

Mr. Symons. Yes. 

The Chairman. Mr. Mater, I'm curious about the cost of the 
application for renewal you referred to in Philadelphia. You to- 
taled the hours, but didn't put a cost on everything. I hesitate to 
even think what it cost. Do you know? 

Mr. Mater. Well in excess of $1 million. That was several years 
ago, at a time when $1 million was a lot of money. I don't have the 
exact figures with me. Senator, but it was extremely costly. 

The Chairman. It was a lot of money. I would hate to tell you, 
here in our budget process here, anything less than $50 million is 
an asterisk. All kinds of programs can be passed by having them 
cost less than $50 million, and it's rounded down. 

Mr. Mater. If I might add, you asked one of the other witnesses 
about the time involved in preparing a license renewal application. 
I asked one of our stations for some information. 

Now, this is New York. But their estimate is that six people 
worked a total of 2,180 hours, which by rough calculation comes 
out to 273 workdays, not counting ascertainment, in putting togeth- 
er the license renewal application itself. 
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The Chairman. These were just the people that put together the 
information that others had gathered? 

Mr. Mater. Yes, sir; these are not people involved in the on-air 
product. That figure does not take into account the ascertainment, 
which is probably another 600 hours of involvement of other 
people. 

The Chairman. No more questions, Mr. Chairman. 

Senator Goldwater. Senator Pressler? 

Senator Pressler. Tve been fascinated with the chart of Mr. 
Symons about media concentration. Tm concerned about that. I 
tend to believe diversity of ownership is good, somehow having 
independent editorial boards, somehow keep a lot of people in- 
volved in our media distribution is a healthy thing. But Tm won- 
dering how this bill is related to it. 

Now, and anybody can respond. Til address it first to Mr. 
Symons. 

In your statement, you say the Commission has long advocated 
the theory that diversification of mass media ownership serves the 
public interest. Your statement on page 3 has a chart showing 
media concentration. This theory has not worked in the FCC*s 
practice of TV regulation. 

Do you advocate retaining or strengthening the current TV re- 
newal regulations? And does this bill really have anything to do 
with media concentration? 

Mr. Symons. Let me answer that last part of your question first. 
Yes, I believe it does. The summary renewal process set out in 
section 3 of the bill restricts the FCC to an examination of the 
substantiality of an incumbent's performance, the incumbent's 
compliance with the 1934 act, and the incumbent's ability to meet 
the qualifications prescribed in the act and by regulation. 

Those criteria could be read as exhaustive — barring the FCC 
from giving a challenger credit because that challenger owns fewer 
media properties. 

Obviously, the FCC's stated policies in favor of diversification 
have not worked as well as they should have. I think that is an 
issue this committee and Congress must address, especially in light 
of the trend toward concentration of ownership of the new technol- 
ogies that we've heard so much about, and that may offer the 
promise of alternative programing. 

That promise will go unfulfilled if we wind up in 10 years with 
most of those new technologies owned by the same people who own 
the old technologies. Congress must act soon to encourage the 
maximum diversity of ownership, whether we're talking about 
cable or DBS or video disk, or whatever else is going to come down 
the pike. 

Ignoring this new trend toward concentration will lead us into 
the same situation we're in now with conventional technologies. 

Mr. Mater. As a representative of one of the larger broadcasters, 
obviously I don't accept the argument that big business is bad. 
Indeed, I think there is no indication whatsoever that the public 
has been disserved by any sort of cross ownership. 

To go back to the question raised before by Senator Packwood, 
for example, the fact that someone owns a newspaper and we own 
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none should in no way disqualify that individual from owning a 
television station. 

I do think that the only argument that can be raised is one of 
diverse ownership, but that doesn't guarantee any better service to 
the public. Indeed, I think quite the opposite. 

I think the strength — whether you're talking about a newspaper 
such as the Washington Post, or you're talking about an organiza- 
tion such as CBS — stems from the fact that we're large and do 
have means that give us the opportunity for development of not 
only our own product, but also into the new technology. 

We've talked about new technology. CBS, for example, in a few 
weeks will start an on-air test of Teletex in Los Angeles. I don't 
think the average station could afford to do that sort of thing. It's 
the strength that we do have that permits us. 

We're spending considerable funds on this. We've spent about 
$600,000, for example, on the technology of Teletex, a wonderful 
service for the general public. Our test in Los Angeles will be well 
in excess of $1 million, for which we will get no return. 

But what I'm saying is that CBS is large enough to be able to do 
this sort of thing. 

Mr. Marshall. Senator Pressler, there are some potential abuses 
that I think you can look at and appreciate if you read this week- 
end's Washington Post, when they covered the competition for the 
Montgomery County cable system. 

The Washington Post took its fellow publisher and put a life- 
sized picture of him on the front page of the business section. And 
the local person who is the partner in that deal. 

Now, that is clear abuse. There are 20 competitors in that cable 
piece out there. Yet, because they're big and powerful you can 
display them in a way where you obviously give them the upper 
hand, because it was made to look like motherhood and apple pie. 

And the other people really have to work hard to overcome those 
kinds of abuses, although newspapers aren't regulated. But both of 
these companies have significant broadcast and cable holdings. 

Senator Pressler. I was out of town, so I didn't read the Post. 
Does anybody else have a comment on that? 

Mr. Wasilewskl I don't have a copy of Mr. Symons' testimony 
relative to concentration, but I assume he is talking about concen- 
tration over and above the broadcast over the air ownership, be- 
cause broadcast over the air ownership, the concentration factor 
has decreased over the past few years with, you know, 8,000 radio 
stations and 700 television, the percentage factor has to be much 
lower. 

I assume you're talking also with new technology ownership, 
cable ownership and so forth. 

Mr. Symons. I specifically mentioned cable in my testimony. I 
would note that in the top 10 markets only 5 percent of the VHF 
stations are independently owned. 

Mr. Mater. If I might just add, they all serve the public. 

Mr. Symons. We would hope so, anj^way. 

Mr. Mater. Well, we assume so. That is what we're in business 
for. 

Senator Pressler. Thank you very much. 

Senator Goldwater. Thank you. 



Digitized by 



Google 



54 

Mr. Marshall, there are 756 commercial TV stations in the coun- 
try and 268 noncommercial TV, for a total of 1,024 stations. Do you 
know how many black owned television stations there are? 

Mr. Marshall. There are approximately seven. 

Senator Goldwater. Seven? 

Mr. Marshall. Right. 

Senator Goldwater. Thank you. I think if you would visit with 
the staff and work on this, we might be able to give some help. 

Frankly, I think the change from the system that we're now 
using to the other would be a benefit, rather than a hindrance, to 
minority stations, because there would be no need to look at any- 
thing other than the ability to take on the job. It wouldn't be ruled 
by anybody's feeling about minority, regardless of what they might 
be or who they might be. 

Mr. Marshall. I think it insulates the present owners, for sure. 
Maybe that insulation is needed for stable television operation, as 
viewed by the folks who are going to invest and make loans in it. I 
don't have any problems with that. 

I just think that the explosion of technology, and sure, we're 
talking about television today, but I go back to the point where 
there is only one black-owned and operating system in cable out of 
4,200 systems. So, as we struggle in television, we're already shut 
out in cable. 

I have to applaud Mr. Wasilewski's organization for at least 
doing something in the way of assistance in minority ownership. 
The cable industry hasn't done anything. With the franchise war 
that is going on, nothing but the very rich will be able to partici- 
pate in that process in the near future or in the long run, either. 

Senator Goldwater. I wish you would work a little bit with the 
staff, because I think this is a problem. I don't know if we can solve 
it. But it's at least something we can take a peek at. 

Mr. Marshall. I would be glad to. 

Senator Goldwater. Mr. Wasilewski, you seem to think that the 
finding for renewal free of any serious violation of the Act is too 
harsh. I would like to know your opinion as to what constitutes a 
serious violation, enough to warrant denial of renewal, and what is 
a serious violation that does not constitute grounds for denial. 

Mr. Wasilewskl I think that in certain instances, you could 
have a serious violation, sir, of, oh, say section 315, the Equal 
Opportunity Provision. You could have a serious violation of the 
act as applied to the applicability of the Fairness Doctrine, you see. 

I would think that in certain of those cases, it is less than clear 
oftentimes as to what the ultimate decision is going to be with the 
court. I would think you should not just revoke the license for one 
"serious violation" of that type. That you should revoke only if 
there is a characterization of disregard for rules, regulations, and 
the act. But I perceive serious violations of the act which should 
not be cause for revocation. 

Mr. Dargan. We have that concern, too. I am afraid I must come 
back with a question. I am going to read from the written testimo- 
ny for the sake of clarity and brevity: Is the language "substantial- 
ly met" contained in proposed new subsection j(l) to section 309, 
the equivalent of substantial compliance? 
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Now it appears so, but I think the subcommittee should make 
this clear. We are also concerned about the sweep of the phrases as 
Vince was, free of any serious violation in the singular that is 
contained in proposed new subsection j(l) to section 309. 

I would like to ask, does any serious violation refer to the type of 
rule, regulation or policy being violated, or the state of mind of the 
violator, or both? 

Should a single isolated violation of an important rule be a bar 
to renewal? Inadvertent, a temporary, momentary aberration, an 
action of a staff employee? The bill, as presently drafted. Senator, 
offers no guidance. But I believe there should be guidance. 

Senator GtOldwater. Actually, as I understand it, it does about 
what we are doing now. I do agree with you that we ought to be 
more clear about it. We intend to attack the equal opportunity 
matter later. We would like to do away with it, but we are not 
talking about it now. 

I am glad you brought that up. We will have the staff try and 
clarify that. Although you mentioned it could be a state of mind. 
That is a problem with any rule or regulation or law. It is how mad 
the guy is that you are even up there or how happy he is. 

That is one reason I don't like rules and regulations. If every- 
body could act the same all the time, they wouldn't be bad. But we 
will certainly take a look into that. 

If you have any recommendations, anything, please write to me 
or the staff. 

Mr. Dargan. Thank you. We would appreciate doing so. 

Senator Goldwater. Mr. Wasilewski, once again, the FCC has 
been repeatedly criticized for bending over backward to assure that 
the incumbent licensee is renewed. Does this bill highten that 
criticism? 

Mr. Wasilewski. I think this bill remains an absolute necessity, 
because I think that the renewal applicant today is still faced with 
the paper promises of a competing applicant. I think that if that 
renewal applicant has done a good job in his community, he should 
be at least assured of not coming up against just paper proposals. 

I think that this bill accomplishes that procedural point. 

Senator Goldwater. The reason, one of the reasons that this 
particular thing concerns me, one of our finest stations in my home 
town has a group of lawyers in this town, and I understand there 
are quite a few practicing this, waiting around for their licenses to 
expire. 

They spent about 18 months digging up information that would 
be detrimental to the renewal of that license. That is the kind of 
thing I would like to stop. 

I would like to see them be judged purely on their merit, by what 
they have done for their community, just as Mr. Dargan from 
Portland, Oreg., has referred to. 

Mr. Wasilewski. I think this bill goes a long way to achieving 
that goal, sir. 

Senator GtOldwater. Yes. I had a very interesting experience, 
Mr. Dargan, with your station one morning. 

I was in Portland. I forget why, but it was a nice trip. But your 
newsman got me up at the crack of dawn and had his camera all 
set, an old 16-millimeter film camera. It wouldn't work. I knew 
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darn well why it wouldn't work. I have been in the photography 
business. He lost his loop. I told him that. 

He said, "Well how the hell do you fix that?" I said, ''Let me 
have it and I will fix it.'' "Well," he said, "you are not a union 
man." I said, "Yes, I am a union man. And, I will fix it." So, I fixed 
his loop and he interviewed me. 

Mr. Dargan. You will be happy to know that we have mostly 
converted to ENG. 

Senator GtOLDwater. Well, that's good. That saves a lot of trou- 
ble. 

Mr. Symons, you stated that S. 601 would protect licenses that 
render mediocre service. If only one broadcaster has lost his li- 
censes through a comparative proceeding, is that process a real 
guarantee that mediocre broadcasters wouldn't be renewed? And 
further, the petition to deny process is untouched by S. 601. Can 
that procedure be used to challenge a mediocre broadcaster? 

Mr. Symons. Yes, I think the petition to deny process is certainly 
available. But as I stated in my oral testimony, I don't think the 
current FCC rules have done the job of making broadcasters ac- 
countable of the public, to providing all the benefits that broadcast 
technology could provide. 

I think, though, that the answer to this problem is structural 
reform, of the industry. Structural reform would promote diversity 
of ownership, the diversity of voices that we don't see right now. 

I am stuck by the praise that the broadcasters give the market- 
place. We want the marketplace, they say; We'll make it out there. 
Yet they urge on yoa the need for stability — which would seem to 
be the opposite side of going out and competing in the marketplace. 

I would like to see more real competition. I think that is the best 
guarantee of superior service. 

Senator Goldwater. I think that is the whole purpose of deregu- 
lation, whether it is airlines, trucking, or communications. I have 
long been a believer, I think most business people are, that the way 
to find the best is to have competition. And the best one stays and 
the bad ones go. 

Mr. Symons. That's right. I just think that this bill will not 
really promote competition. 

This bill will tend to freeze in place those licensees who are 
already there, and make it more difficult for new people to come in 
and compete. 

Senator Goldwater. I hate to disagree with you, but I think if 
the broadcast and television people had removed from their shoul- 
ders the multitudeness amount of reporting they have to do and 
the prescribed broadcasting they have to do, whether it is produc- 
tive or not, I think then you would find real competition in the 
field, where a station would either put out or get out. 

Mr. Symons. I wholeheartedly agree. If you coupled that kind of 
deregulatory effort with the sort of structural reform that I sug- 
gested earlier — permitting a couple of licensees to share a single 
frequency for instance, or opening several frequencies as common 
carriers — we would support some deregulation. 

The regulations haven't done the job they are suppose to have 
done, well intentioned as they may be. But you can't just get rid of 
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the regulations and leave in place the existing structure, itself a 
creation of Government policies. 

Senator Goldwater. I know you wouldn't go as far as I would go, 
and I have never said this in any legislative form or officially, but I 
like competition so much if there are two or three people who want 
to use frequency 550, say, let them use it. And the one that can 
beat the other two out, he gets the job. 

Do you have an answer? 

Mr. Mater. That is, assuming you can hear all th^je, though. 
That is one of the problems. I don't think the terms marketplace, 
competition and stability are in any way mutually exclusive. We do 
welcome competition. We have no problem with it. 

We feel we can be good enough to work in the marketplace. 
However, as everybody has said before, we do look for a little 
stability in knowing that ?f you indeed serve your public and do a 
good job of it, that someNxiy can't simply come along and offer 
paper promises, and put you out of business. 

I think it is a unique situation. I don't know of any other busi- 
nessman, if you will, who can be put out of business simply by 
somebody who says "I can do a better job" and the Government 
says goodby; we will give this person an opportunity. 

As far as Mr. Symons' comments are concerned, he hasn't really 
complained, as I understand it, about service. He just doesn't like 
the structure of the industry. To me, that is an entirely different 
issue. I don't think that is what we are looking to change right 
now. 

Senator Goldwater. Mr. Dargan? 

Mr. Dargan. Yes, Senator. I think Mr. Symons' argument falls 
on the assumption that we are not competing everyday for the 
acceptance and approbation of a multiplicity of publics and a mul- 
tiplicity of special interests, to say nothing of the competitive vigor 
of other radio and television stations in our market. 

The assumption that we are not competitive and under the 
desire to excel in every day of our operation is simply not true. 

Senator Goldwater. I only have one more question for Mr. 
Mater. Some broadcasters characterize the current renewal process 
as very unstable. In your opinion, is that true, and if so, what will 
S. 601 accomplish in alleviating that instability? 

Mr. Mater. I am not sure how the instability would be defined. 
It think it is the component part that go into making up the 
renewal process that become questionable. We have talked before, 
for example, about ascertainment, which is somewhat mechanistic 
and serves questionable purposes. 

I think there are certain other things that have to be done in 
terms of the renewal process which actually will not be changed 
except that instead of every 3 years, they will be submitted every 5 
years. 

I think what the bill does is reduce the burden on both the 
broadcaster and the FCC in terms of the 5-year rather than 3-year 
renewal. But, equally important probably is the removal of a 
threat under the comparative proceeding that can take place when 
a broadcaster is doing an excellent job in serving his public. 
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Now somebody can come along and say, I can do it better. 
Indeed, reasons don't have to be given why a licensee is selected for 
challenge. 

I think what this bill will do is provide additional stability that 
broadcasters need, and I think the public will be served by it. 

Senator Goldwater. Gentlemen, I appreciate, and the whole 
committee appreciates having all of you come today to present 
your views on S. 601. The subcommittee will leave the record of the 
hearing open for 2 weeks to allow interested parties to submit 
additional materials. 

We expect to move expeditiously to have the committee consider 
and pass on this bill. I am hopeful we can set a date as soon as 
possible. 

Again, I want to thank you for being with us. The next meeting 
will be Monday the 30th. That is next Monday at 10 a.m. Again, 
thank you and happy broadcasting. 

[Whereupon, at 12:26 p.m., the hearing was adjourned.] 
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TV LICENSING AND RENEWAL ACT OF 1981 



MONDAY, MARCH 30, 1981 

U.S. Senate, 
Committee on Commerce, Science, and Transportation, 

Subcommittee on Communications, 

Washington, D.C. 
The subcommittee met at 10 a.m. in room 235, Russell Senate 
Office Building; Hon. Barry Goldwater (chairman of the subcom- 
mittee) presiding. 
Senator GtOldwater. The hearing will come to order. 
Congressman Seiberling, are you here? 

STATEMENT OF HON. JOHN F. SEIBERLING, U.S. 
REPRESENTATIVE FROM THE 14TH DISTRICT OF OHIO. 

Mr. Seiberung. Thank you very much, Mr. Chairman. I will try 
to summarize. The staff, I believe, is passing out my prepared 
statement. 

I would like to tell you briefly why I am appearing as a witness. 
I want to express my real appreciation to you, Senator, and the 
rest of your committee for giving me this opportunity. I would like 
to ask consent to put my entire statement in the record. 

Senator Goldwater. It will be done. Thank you. 

Mr. Seiberung. Tm not an expert in communications law, so I 
don't intend to try to appraise your bill as a whole or all provi- 
sions, but I am involved in this because of a situation that affected 
one of my corporate constituents and the many thousands of people 
that work for them; that is the General Tire & Rubber Co. I would 
like to tell you a little bit about the situation, which I think S. 601 
moves in the direction of correcting. 

On January 24 of last year, the Federal Communications Com- 
mission, FCC, found, in a 4-3 ruling, that RKO General, Inc., was 
unqualified to remain the licensee of a television station in Boston. 
The FCC denied RKO's renewal application for that license and for 
licenses in New York and Los Angeles. 

I became interested in this matter because RKO's parent compa- 
ny, General Tire, is headquartered in Akron, which is my congres- 
sional district. They, I might add, are one of the very best corpo- 
rate citizens; they are very civic minded. They try to keep their 
employees employed in their own district instead of moving out, as 
so many companies have. The president of the corporation, in 
particular, is one of the most outstanding civic leaders in our 
entire community. 

However, because of that FCC ruling, which is currently pending 
in the Court of Appeals for the District of Columbia, General Tire 
stands to lose hundreds of millions of dollars in assets — it has been 

(59) 



Digitized by 



Google 



60 

estimated at $600 million — because in addition to these three tele- 
vision stations, the FCC has indicated that they would probably 
apply the same reasoning to their other remaining television sta- 
tions and to 12 radio stations. 

The ruling, which was made final last June 6, found RKO and 
General Tire as having unfit character to continue operating the 
TV stations. In denying RKO renewal of its licenses, the FCC also 
cancelled RKO's right to sell the licenses to other broadcasters in 
order to recoup its investment. 

I would like to point out a couple of things. One is that it took 
the FCC 11 years to make its decision in this Boston case. Then it 
took it another 5 months to articulate the reasons for it in writing 
and to release to the public and parties themselves the reasons 
behind its decision. These facts alone suggest that some modifica- 
tion of FCC renewal procedures is definitely in line. 

As for the substance, let me just say this. The Commission based 
its decision primarily on the fact that in 1970 the RKO's parent 
company. General Tire, had entered into a consent decree with the 
Justice Department which would prohibit it henceforth from en- 
gaging in certain reciprocal dealing practices. These practices were 
not conceded to be illegal at the time they took place, and, in fact, 
the FCC itself in the past had conceded the practices were legal. 
But advancing antitrust concepts caused the Department of Justice 
to bring a civil suit, and General Tire entered into a consent 
decree. 

Yet the FCC, despite the fact that it recognized that this was not 
considered illegal in the past, said that this was reason enough to 
refuse renewal of RKO's license. 

Another basis of the FCC's decision centered around charges of 
improper domestic political contributions and illegal payments to 
foreign governments made by GTR officials. The Securities and 
Exchange Commission investigated this matter and as a result, 
General Tire, without conceding any wrongdoing, agreed to enter 
into a consent decree with the SEC. 

This had nothing to do with whether or not RKO was complying 
with the Communications Act. It involved totally extraneous activi- 
ties by the parent company, which had different officers, diflferent 
boards, et cetera. Nevertheless, it was taken as a basis for denying 
renewal of the license and punishing the employees and stockhold- 
ers of that corporation. 

I commend to you and your staff the dissenting Commissioners' 
views on these matters. 

The injustice of this can be seen, because the tire industry is in 
somewhat a depressed stage at the moment. Without the earnings 
of this television and radio subsidiary, General Tire would be in a 
really serious financial position with respect to its earnings. 

Another aspect of this type of approach which takes entirely 
extraneous matters into account, is that it creates some uncertain- 
ty with respect to all of the other licensees and the potential effects 
of this on them. 

And beyond the FCC Act, the question is, are the sins of the 
parent going to be visited upon tne subsidiaries that are in the 
communications or any other field, even though they are irrelevant 
to whether the laws governing that field have been complied with? 
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So I strongly suggest, Mr. Chairman, that S. 601 could remedy 
this problem, particularly in that it would require finding by the 
FCC that, one, the licensee has substantially met the problems, 
needs, and interests of its audience and, two, the operation of the 
station has been free of serious violation of the Communications 
Act. These, not the irrelevant criteria cited by the FCC, in the 
RKO case, should be the standards for determination. 

I also think it should be considered seriously by this committee 
whether S. 601, or whatever you decide to adopt along those lines, 
be made retroactive to cases which are now under appeal but 
which may be remanded to the Commission. I know of no reason 
why it should not be. 

So I just want to thank you again for giving me this opportunity. 
If you have any questions, I would be happy to try to answer them. 
Senator Goldwater. Thank you, John. 

I might say that the bill as now written addresses itself to the 
problems involved, which caused the FCC to reach the decision 
they did. 

Your suggestion that the bill's provisions be made retroactive, I 
think, is a good one. The staff is studying that. Any help that you 
might give them would be appreciated. 

Mr. Seiberung. I will be happy to do that, and I will have my 
staff get in touch with yours. 

Senator Goldwater. Senator Cannon, any questions? 
Senator Cannon. No. 
Senator Goldwater. Senator Schmitt? 

Senator Schmitt. No. John, it's good to see you. I appreciate the 
testimony. It's very enlightening and one of what I think will turn 
out to be numerous cases where extraneous matters enter into 
licensing renewal situations. 

We should let the marketplace be the prime determinant of 
whether licenses are granted; and if granted, that the presumption 
should be that the licensee is doing a good job until shown other- 
wise. 

Mr. Seiberung. I thank ou very much. Jack. I agree completely 
with what you have just summarized. I hope we can move in that 
direction. I will do my best to help with the House side when it 
reaches us. 
Senator Schmitt. Thank you. 
Senator Goldwater. Thank you. 
[The statement follows:] 

Statement of Hon. John F. Seiberung, U.S. Representative From Ohio 

Mr. Chairman and members of the Senate Subcommittee on Communications, 
thank you for allowing me to come here today to testify on legislation to modify the 
license renewal process for television stations. 

Before you today is S. 601, the Television Licensing and Renewal Act of 1981. 1 am 
not a communications law expert and thus I do not intend to take a position on this 
bill as a whole, or even on most of its provisions. However, S 601 addresses certain 
problems in television license renewal proceedings which I have learned something 
about in the past year because of circumstances surrounding one of my constituents. 
The General Tire and Rubber Company. I would like to tell you a little about those 
circumstances — and the problems and inequities that have arisen therefrom — and 
about how certain provisions of S. 601 appear to move in the direction of solving 
some of those problems and inequities. 

On January 24 of last year, the Federal Communications Commission (FCC) 
found, in a 4-3 ruling, that RKO General Inc. was unqualified to remain the 
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licensee of a television station in Boston. The FCC denied RKO's renewal applica- 
tion for that license and for licenses in New York and Los Angeles. 

I became interested in this matter because RKO's parent company, General Tire, 
is headquartered in Akron, which is in my congressional district. Biecause of that 
FX^C ruling, which is currently pending in the Court of Appeals for the District of 
Columbia, General Tire stands to lose hundreds of millions of dollars in assets. In 
addition to the three television stations directly affected by this decision. General 
Tire could lose RKO's remaining television station in Memphis and twelve radio 
stations. 

That ruling, which ws made fmal last June 6, found RKO and General Tire as 
having unfit character to continue operating the TV stations. In denying RKO 
renewal of its licenses, the FCC also cancelled RKO's right to sell the licenses to 
other broadcasters in order to recoup its investment. 

First, let me say that it took the FCC 11 years to make its decision in the Boston 
case. Then it took another five months to put in writing and to release to the public 
and to the parties themselves the reasons behind its decision. These facts alone 
strongly suggest that it is high time to modif/ the FCC's renewal procedures. 

As for the substance of this decison, it set forth some principles which were 
entirely new to the regulatory process. At issue, we now know, was not RKO's 
performance as a broadcaster, but activities of its parent company, General Tire, 
which took place years a^o. For instance, the Commission basecl its decision in part 
on some non-coercive reciprocal advertiing arrangements made by GTR during the 
early 1960's. When this conduct was undertaken, it was done with the reasonable 
belief that it was wholly proper. In fact, in an earlier decision, the FCC found that it 
was proper. Moreover, General Tire had, in 1970, entered into a consent agreement 
with the Justice Department not to engage in such conduct in the future, even 
though it had already discontinued such practices years before. Nevertheless, the 
FCC thought this was reason enough to refuse renewal of RKO's license. 

Another basis of the FCC's decision centered around charges of improper domestic 
political contributions and illegal pavments to foreign governments made by GTR 
officials. However, the Securities and Exchange Commission (SEC) looked into this 
matter and, while a consent decree was entered into, no criminal charges were ever 
brough against General Tire or its officials for any of these activities. 

So, General Tire had fully satisfied the Federal agencies with proper jurisdiction 
over, and which had investigated, its alleged wrongdoing; it had entered into con- 
sent decrees prohibiting it from further engaging in such practices; and there has 
been not even a suggestion that it has not complied with those decrees. Neverthe- 
less, the FCC took it upon itself to use these activities and to reach out for other 
make-weight objections, which were iust as irrelevant to the broadcasting function, 
as criteria for denying renewal of RKO's license. They are effectively disposed of by 
the 3 dissenting Commissioners, particularly Commissioner Quello, in their dissent- 
ing opinions in the RKO case. I cannot imagine that when Congress gave the 
renewal power to the FCC in passing the Communications Act that it meant for the 
Commission to exaggerate the possible non-broadcasting-related misconduct of a 
parent company, then blame and excessively punish the subsidiary for that miscon- 
duct, all the while discounting the subsidiary's own good character and longhistory 
of broadcasting service to the public. But, in this case, that is just what the FCC did. 

The conse<)uences of this decision could be numerous and monstrously unjust. A 
company which is important to the economy of Ohio and to the nation as a whole 
could be stripped of one of its best performing operations. In 1979, earnings at 
General Tire plunged 29.3 percent primarily because of the depressed state of the 
tire industnr. out what earnings it aid make that year were due in large part to the 
success of RKO, which provided 43 percent of GTR's net income. In the first quarter 
of 1981, General Tire posted a $2.1 million profit. However, the tire segment once 
again remained unprofitable, while the earnings of RKO doubled. 

Uncertainty in the communications industry is another consequence of this deci- 
sion. Soon after the RKO license was denied, the FCC voted to renew a television 
license of Westinghouse Broadcasting Corp., whose parent firm, Westin^house Elec- 
tric Corp., entered a plea of guilty in 1978 to bribing Egyptian officials in exchange 
for huffe power plant contracts. Also, in 1975, Westinghouse signed a Consent decree 
with the SEC pledging to stop certain fraudulent securities practicies. And in the 
1960's, it pled no contest to Federal charges of price-fixing by one of its radio 
stations. It is no wonder that other broadcasters are having difficulty in determin- 
ing what exactly the FCC considers the qualifications for good character. 

I also fear that this decision could have a harmful effect on the actions of other 
Federal agencies. Will this so-called "sins of the parent" doctrine be adopted by 
other agencies regarding other fields of endeavor? If so, how will they decide how 
closely two corporations are tied? And will a parent company ever enter into a 
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consent decree without wondering whether that will be used as evidence against a 
subsidiary? Will that fear not have a chill inbg effect on an agency's ettorts to 
negotiate consent decrees? 

Finally, what about the effect of the decision on the innocent stockholders? 
General Tire has 45,000 stockholders, 10,000 of them in Akron. Should they have to 
My the price of the FCC decision? The day after the FCC ruling in January, 
General Tire stock plunged 4^4 points to 18%, and then dropped another ^a points 
the next week. 

Naturallv, I am distressed and incensed by the FCC's cavalier disposition of the 
interests of these people and of the thousancls of General Tire and RfcO employees. 
General Tire and Rubber is one of the best corporate citizens in Akron and, indeed, 
in the entire state of Ohio. 

What should be done? First, I believe that the FCC needs clearer and more 
definite ground rules for determining whether an owner is fit to hold a license. It 
appears to me that S 601 might achieve this in its provision entitling renewal of 
licenses if the Commission finds (1) that the licensee has substantially met the 
problems, needs and interests of its audience in its program service, and (2) that the 
operation of the station has been free of serious violation of the Communications 
Act and the regulations issued thereunder. These, and not the irrelevant criteria 
cited by the FCC in the RKO case should be the standards for determination. I don't 
know if adoption of such would prevent future inconsistent decisions such as I see 
between the RKO and Westinghouse cases. But I do think it would provide impor- 
tant measures of certainty and fairness which don't exist now. 

Your subcommittee should also look at the question of whether $ 601 should be 
made retroactive to cases which are now beine appealed but which may be remand- 
ed to the Commission. I see no reason why it should not. 

Finally, I think it would be appropnate for the legislation to provide that if 
license renewal is denied by the Commission, the licensee should be allowed to sell 
that station at its fair market value to a qualified applicant within a reasonable 
period of time. Currently, as you know, when renewal is denied, a station's legal 
right to transfer or sell the license is also denied. The approach I have suggested 
would fairlv compensate those who built the station and acnieved a certain amount 
of good will, ana would avoid penalizing the stockholders who invested in them. 

Senator Goldwater. Today we have convened two panels, and 
we will ask the following members of the first panel to come 
forward and take their places: Mr. Everett Erlick, senior vice presi- 
dent and general counsel of ABC; Father Donald Matthews, consul- 
tant, United States Catholic Conference, Department of Communi- 
cations; Mr. Mark Smith, vice president and general manager, 
KLAS-TV, Las Vegas; Mr. Samuel A. Simon, executive director, 
National Citizens Committee for Broadcasting, Washington, D.C.; 
and Mr. Peter Kizer, vice president, broadcasting, the Evening 
News Association, Detroit, Mich. 

STATEMENTS OF EVERETT ERLICK, SENIOR VICE PRESIDENT 
AND GENERAL COUNSEL, ABC; FATHER DONALD MATTHEWS, 
CONSULTANT, UNITED STATES CATHOLIC CONFERENCE; 
MARK SMITH, VICE PRESIDENT AND GENERAL MANAGER, 
KLAS-TV, LAS VEGAS. NEV.; SAMUEL A. SIMON, EXECUTIVE 
DIRECTOR, NATIONAL CITIZENS COMMITTEE FOR BROAD- 
CASTING; AND PETER KIZER, VICE PRESIDENT, BROADCAST- 
ING, EVENING NEWS ASSOCIATION 

Mr. Eruck. Thank you, Mr. Chairman. 

Senator Goldwater. Gentlemen, we welcome you. We will start 
with the gentleman from Detroit over on my right— I don't like to 
say "left. This will be a continuation of hearings on S. 601. 

Grentlemen, you mav proceed any way you want. If you have 
prepared statements, they will be put in the record. 

These little lights up here are sort of timers. When the green 
light is on, you re all right. When the yellow is on, watch out. 
When the red light is on, your time is up. OK. 
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Mr. KiZER. Thank you, Senator. I do have a prepared statement 
to read. 

Mr. Chairman and members of the subcommittee, my name is 
Peter A. Kizer. I am vice president, broadcasting, of the Evening 
News Association. 

The Evening News Association and its subsidiaries publish eight 
newspapers, including the Detroit News in Detroit, Mich. The com- 
pany and its subsidiaries also operate two radio stations, WWJ and 
WWJ-FM in Detroit, and five television stations, including 
WDVM-TV, Channel 9, here in Washington, D.C. 

It gives me a great deal of pleasure to appear before this subcom- 
mittee today to endorse the provisions of S. 601, the Television 
Licensing and Renewal Act of 1981. It is my belief that this bill 
will go a long way toward reducing the paperwork burdens present- 
ly imposed on television licensees. Perhaps more importantly, the 
proposals contained in the bill to eliminate the comparative license 
renewal process will alleviate to a great extent the uncertainty 
that television broadcasters now face at the end of each license 
term. 

The extension of the license term for television from 3 to 5 years 
will mean that broadcasters can spend more time serving the needs 
of their communities and waste less time filling out forms and 
preparing exhibits. Although the FCC has, in recent years, revised 
the television license renewal form, the fact remains that the aver- 
age television license renewal application, complete with logs and 
exhibits, still results in a document about the size of the Washing- 
ton, D.C., yellow pages. The preparation of such an application 
consumes countless employee hours at television stations across the 
country. 

If S. 601 is adopted, broadcasters will face this paperwork crunch 
only every 5 years. This, in turn, will enable the stations to chan- 
nel their staffs and resources toward the more important goal of 
providing quality programing to the citizens of their communities. 

By far the most important provisions of S. 601 are those estab- 
lishing specific standards for renewal of television licenses and 
preventing the consideration of competing applications at renewal 
time. As has been recognized by the courts, by legal scholars, and 
by the Commission itself, the FCC's comparative renewal process 
has been fraught with difficulty and uncertainty. 

Although the Commission recognized in its 1965 Policy State- 
ment on Comparative Broadcast Hearings that competing applica- 
tions for new broadcast facilities involve considerations quite differ- 
ent from competing renewal and construction permit applications, 
it has been unable in the ensuing years to devise standards accept- 
able to the courts to recognize the legitimate renewal expectancies 
of incumbent licensees. 

The Commission's first attempt to establish proper standards for 
comparative renewal cases, the so-called 1970 Policy Statement, 
was struck down by the Court of Appeals. More recently, in the 
case of Central Florida Enterprises, Inc, v. FCQ the court over- 
turned a commission decision granting renewal to an established 
licensee and denying the construction permit application of a new- 
comer. The court remanded the case to the FCC for further pro- 
ceedings. 
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Just this month the Commission instructed its staff to draft 
another opinion awarding renewal to the existing licensee. It is 
impossible to predict whether this decision will withstand judicial 
scrutiny. 

Unless Congress acts to eliminate the comparative renewal proc- 
ess, as S. 601 would do, the litigation over comparative renewal 
standards will surely continue. Experience has proven that this 
type of litigation is bitter and costly. 

For example, some comparative renewal cases which began 10 to 
15 years ago have not yet been fully resolved. During this period, 
both licensees and challengers have spent enormous time and re- 
sources on the litigation — resources that could have been better 
used in service to the public. 

Even those broadcasters which have not been involved in com- 
parative renewal proceedings have not been spared from the ad- 
verse consequences such cases engender. For instance, broadcasters 
which operate multiple stations and which have devoted their cor- 
porate activities to the broadcast industry continue to face the 
prospect that their ownership of multiple communications out- 
lets — the so-called diversification factor — and their existence as 
multiple shareholder entities run by professional management 
teams rather than by the shareholders— the integration factor — 
could result in the loss of their licenses to bluesky promising 
challengers, even though the established licensees have provided 
meritorious service to their communities. 

I believe that S. 601 is correct in its conclusion that broadcasters 
who possess the requisite qualifications, who substantially meet the 
problems and needs of their communities, and who do not engage 
in serious violations of communications laws and regulations de- 
serve to have their licenses renewed. These broadcasters should not 
be required to periodically place their businesses on the line and to 
defend them against the mere promises of others. The procedures 
set forth in S. 601, which implicitly eliminate such comparative 
concepts as diversification and integration in the renewal setting, 
will remove the uncertainty which now confronts many dedicated 
media companies. 

While I wholeheartedly endorse S. 601, I hasten to add that this 
bill must be viewed as merely a first step toward the deregulation 
of television broadcasters. With the growth of such new competing 
technologies as cable television, direct broadcast satellites, fiber 
optics, and others, it is becoming evident that the spectrum-scarcity 
rationale, which has long been the backbone of television regula- 
tion, is rapidly losing its validity. 

In view of these facts, I urge this subcommittee to examine other 
aspects of television broadcast regulation with an eye toward elimi- 
nating those regulations which are unnecessary and counterproduc- 
tive. As a starting point, I suggest that consideration be given to 
applying to television some of the deregulatory provisions con- 
tamed in S. 270, the Radio Deregulation Act of 1981. Specifically, 
the rationale favoring elimination of program standards, commer- 
cial limitations, program logs, and ascertainment applies with 
equal force to television. 

In conclusion, I commend the subcommittee for the prompt and 
considered attention it has given in this Congress to regulatory 
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matters of vital concern to the broadcast industry. I trust that this 
concern will continue to be manifested in future proposals for 
further deregulation of television broadcasters. 

Thank you. 

[The following information was subsequently received for the 
record:] 

The Evening News Association, 

Broadcast Division, 
Detroit, Mich., April 21, 1981 

Ms. Mary Ann McRae, 

Secretary for the Subcommittee on Communications, 

Russell Senate Office Building, Washington, D.C. 

Dear Ms. McRae: The following is in response to the questions posed in your 
telephone call of April 6, 1981: 

Question 1. Would you please give us some examples of your efforts to respond to 
community problems and needs through your programming and how, if at all, those 
efforts would change if S-601 was enacted into law. 

Question 2. Could you give us some idea of the types of problems you have 
experienced from persons filing petitions to deny or otherwise challenging the 
license renewal applications of stations licensed to you. 

Question 3. Could please tell us roughly how much it costs you to prepare a 
nenewal application including the administrative, legal and other expenses. 

To best illustrate our procedures and problems concerning the above, I have 
chosen two stations as repersentative of the Broadcast Division of the Evening News 
Associaiton; radio station WWJ-AM in Detroit, Michigan and television station 
WDVM in Washington, D.C. 

In regard to our responses to community problems and needs WDVM provides a 
varied and comprehensive range of news and public affairs program services. 

The daily scnedule of news includes the CBS Morning program with Charles 
Kuralt from 7 to 8 a.m.. Eyewitness News from 12:00 to 12:30 p.m. and 5:30 to 7 

&m., the CBS Evening News with Dan Rather from 7 to 7:30 p.m., and Eyewitness 
ews from 11 to 11:30 p.m. Additional network and locally produced news programs 
are shown on weekends. On Thuredays, WDVM-TV's Afterhours brings public 
figures to discussions of major news with correspondents, and, by telephone, with 
the public. 

Public affairs programs include all the CBS presentations in this category, plus 
such locally produced programs as Agronsky & Company; My Washii^ton, My 
World with Carl Rowan; the daily Morning Break with primarily public cdTairs 
discussions; Town Meeting; Neighborhood News Conference; Evenrwoman; Haram- 
bee; Prisma; PROBE; Editorials; Perspective; Viewpoint; Health File; Consumer File 
and other series in news programs; and various specials. 

The pervasive awareness of Washington as an international capital has stimulat- 
ed a number of overseas reporting assignments. 

Carl Rowan interviewed leaders of embattled factions for "Race War in Rhode- 
sia", and the Shah of Iran as that tragic monarch neared the end of his reign. The 
Rowan special, "Mexico Challenges the United States" examined the complexities of 
trade barriers, poverty, unemployment, illegal immigrants and other factors that 
compromise Mexico's potential for easing this country's energy pressures. Maureen 
Bunyan's "Report from Japan: The Billion Dollar Debate" included an interview 
with Prime Minister Masayoshi Ohira. Gordon Petersen described the wounding of 
lives in "Children of Belfast", and he illuminated the tragic plight of refugees along 
the Thai border in "No Place to Call Home." J. C. Bayward provided similar 
revelations in "Somalia: the Silent Tragedy." 

The intense interest of Washington area residents in national and local govern- 
ment has been served in daily network and local news coverage and in a variety of 
special efforts. All the CBS coverage of governmental affairs, campcdgns, and elec- 
tions are shown on WDVM-TV. 'The District Building, the Congi^, the General 
Assemblies of Maryland and Virginia, and other agencies of government are given 
close attention for news of major Washington area interest. Both free and commer- 
cial time periods are made available for Washington area candidates for the U.S. 
Senate and House of Representatives, Governor, Mayor of Washington, DC City 
Counsel, and other important offices. Special coverage is assigned from time to time. 
For example, Bruce Johnson visited Cleveland, Ohio, Selma, Alabama, and Cam- 
bridge, Maryland to prepare his series, "The Last Mmor Shackle: Black Voter 
Apathy". DC Delegate Walter E. Fauntroy, DC Mayor Marion S. Barry, Jr., and 
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many other areas leaders have appeared on WDVM-TV programs to discuss current 
issues. 

Neighborhood News Conference was developed by WDVM-TV management as a 
mechanism for applying the capabilities of electronic news gathering to on-site 
exploration of the issues and problems that concern people at tne local community 
level in all parts of the Metropolitan area. To list just a few of its many destina- 
tions, the Neighborhood News Conference team has visited the Adams-Morgan area 
to discuss community control of local schools, Le Droit Park and neighboring Bloom- 
ingdale to examine the effects of housing speculation and displacement of people. 
Fairfax for consideration of energy problems, the shores of Chesapeake Bav to talk 
with watermen abou t threats to the oyster population, and Crystal City to look into 
the effects of METRO. 

PROBE is a program concept for harnessing many WDVM public affairs pro- 
grams for treatment of a single issue in a given week. The pivotal program in the 
effort is a prime time half hour called PROBE, whose m£gor elements have been 
shown in series form during Eyewitness News programs of the days immediately 
preceding. Among other subiects, the PROBE project has dealt with education, DC 
voting rights, mass transit, housing, alternative sources of energy, new approaches 
to coronary treatment, Washington in the '80's, inflation, small child day care, and 
drug abuse. 

A PROBE of Emergency Medical Services available to area residents laid a 
foundation for an on-going WDVM-TV editorial campaign to upgrade those services 
so as to provide stronger safe-guards for the public. 

A WDVM-TV news reporter's curiosity about a Maryland baby paralyzed by a 
drunken driver led to a month long reporting and editorial effort that helped finally 
to persuade the Maryland General Assembly to revise the state's laws so that 
drunken driving would be treated as a crime, not an accident. 

As for WWJ I am attaching our public file's current annual listing of programs 
serving community problems and needs. I think you will find them diverse and 
covering a wide range of subjects. 

To a large extent the kinds of news, public affairs, and editorijal attention 
reflected in the foregoing examples at botn stations would continue beyond any 
legislative or regulatory changes liberalizing the conditions of broadcasting. An 
easing of existing re<^uirements, in fact, could well bring an increase of creative and 
innovated programming efforts. 

Outlined below are the descriptions and resolutions of petitions to deny the 
license renewals of WWJ-TV (at that time a property of the Evening News Associ- 
ation) WDVM-TV and WALA-TV Mobile, Alabama: 

A. PETmON TO DENY— RENEWAL OF LICENSE OF WWJ-TV, DETROIT, MICH. 

1. The WWJ-TV license renewal application was filed on July 2, 1970. The Inter- 
Faith Centers for Racial Justice, Inc., filed a petition to deny on October 5, 1970. 

The main charges of the petition were: 

a. The station devoted inadequate time to public affairs programs. 

b. The station failed to present programs addressed to various community inter- 
ests. 

c. The station failed to properly ascertain communitv problems. 

d. The station manipulated programming to fit the "racist" view held by the 
licensee. 

e. The station's emplovment of Blacks were inadequate. 

The station submitted a voluminous response refuting point by point each one of 
the msgor and minor charges by the petitioners. 

It took the Commission almost two years to decide the case. By a decision released 
June 9, 1971, consisting of 39 single-spaced pages, the Commission rejected the 
allegations of the petitioners and renewed the station's license. There were no 
dissents. 

2. The WWJ-TV license renewal application was filed on July 21, 1973. A petition 
to deny was filed on September 4, 19*5 by the Inter-Faith Centers for Racial Justice, 
Inc., the same group which filed the previous petiton to deny. 

The major grounds for the petition to deny were: 

a. The station proposed to reduce the percentage of non-entertainment program- 
ming to be broadcast in the forthcoming license period. 

b. The station acted in bad faith by proposing to carry public affairs programs on 
Sunday afternoons when they were likely to be pre-empted by sports events. 

c. The station's programming was "typically middle-class white" and ignored "the 
existence of non-wnites." 

d. The station's news program disclosed "a clear bias favorable to the white 
population." 
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Again, the station submitted a voluminous response refuting these and other 
charges, showing that Blacks had participated in station programming and that no 
racial bias was involved in any aspects of station operations and that no diminution 
of service was proposed. 

It took the Commission 2V2 years to decide the case. In a 10 page, single-spaced, 
decision issued March 11, 1976, the Commission rejected the petition to deny and 
renewed the station's license. There were no dissents. Commissioner Hooks, now the 
executive director of NAACP, concurred in the result and issued a statement. He 
pointed out that many of the problems cited by the petitioners were not problems 
peculiar to WWJ-TV but were problems facing the industry in general. 

B. PETITION TO DENY— RENEWAL OF LICENSE OF WDVM-TV, WASHINGTON, D.C. 

A petition to deny the 1978 renewals of the licenses of the Washington area 
television stations, including WDVM-TV, was filed by Christopher Walker and 
James H. Burch. Messrs. Walker and Burch alleged that the stations had failed to 
ascertain and serve the needs of the single adults in the Washington area. The 
petitioners had proposed that the stations carry a "dating service" program to meet 
the needs of single adults for potential mates. 

The television stations, including WDVM-TV, filed detailed responses refuting 
the petitioners' contention. 

By a decision released March 2, 1979, the Commission rejected the petition to 
deny. It held that petitioners had failed "to establish any strongly expressed need 
which these licensees have failed to serve." 

The petitioners appealed the FCC's decision to the Court of Appeals. Again, the 
stations filed briefs in support of the FCC decision. 

On April 24, 1980, the Court of Appeals unanimously rejected the petitioners' 
contentions. The Court ruled that ". . . single adults in the District of Columbia are 
no more in need of finding a date or mate than single adults elsewhere in the 
country and the objectionable ramifications of such proffered services are too well 
known to given them any instant credibility." 

C. PETITION TO DENY— RENEWAL OF LICENSE OF WALA-TV, MOBILE, ALA. 

Station WALA-TV, Mobile, Alabama, is licensed to Universal Communications 
Corporation, a wholly-owned subsidiary of The Evening News Association. 

On December 23, 1969, the station filed an application for renewal of license. On 
April 1, 1970, a petition to deny was filed by several individuals as agents for the 
Mobile Education Project. 

The major grounds of the petition were: 

a. The station had distorted and suppressed news regarding the activities of the 
Black community. 

b. The station had inadequately surveyed the needs of the Black community. 

c. The station had failed to present programs of interest to Blacks. 

d. The station had discriminated against Blacks in employment. 

The station submitted a lengthy response refuting each of the allegations. 

By a decision issued March 9, 1971, over a year after the filing of the application, 
the Commission rejected the petition to deny. The Commission found that the 
allegations had no merit. Commissioner Nicholas Johnson dissented but stated no 
reasons for the dissent. 

While it's difficult to determine the exact costs incurred in the preparation of a 
renewal application the two stations have conservatively estimated the following: 



Legal expense 

Cost of conducting ascertainment interviews witti managerial personnel 

Technical costs of preparing AM directional proof of performance, related tecfinical nteasurements 

and technical administrative expense 

Other administrative costs 

Total 20.800 13.000 



WWJ 


MfDVM 


$6,000 
8.800 


$2,500 
10,000 


3,000 ... 




3,000 


500 
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I hope the above sufficiently answers your questions and will prove of help to the 
Committee. 

Sincerely, 

Peter A. Kizer, 
Executive Vice President. 

Senator Goldwater. Thank you very much, Mr. Kizer. Next we 
will have Mr. Everett Erlick, general counsel of ABC. 

Mr. Eruck. Thank you very much, Mr. Chairman, and members 
of the subcommittee. 

My name is Everett H. Erlick and I am senior vice president and 
general counsel of American Broadcasting Companies, Inc. ABC 
appreciates this opportunity to present its views on S. 601. 

S. 601 is the second bill which the subcommittee has considered 
this year to improve broadcast licensing procedures. Like S. 270 for 
radio, this bill for television would add needed stability to the 
licensing process and would reduce unnecessary administrative 
burdens on licensees and the Federal Communications Commission. 
ABC is pleased to support the bill, and congratulates the sponsors 
of this forward-looking legislation. 

S. 601 has four important provisions. First, it would establish a 5- 
year license term for television stations. In ABC's view, this is 
entirely justified in today's television environment. 

Second, the bill would preclude the filing of an application in 
conflict with a television renewal application, a much-needed 
reform. Licensees otherwise qualified for renewal should not be 
subjected to the uncertainty and investment risk now associated 
with renewal overfilings. 

In both Commission and court decisions, there is confusion as to 
the criteria for resolving such contests. Even a fully qualified re- 
newal applicant, with a record of good public service, has no posi- 
tive assurance that his license will not be jeopardized by an oppor- 
tunist who makes elaborate "paper" promises. S. 601 would elimi- 
nate this concern. 

Third, the bill would mandate renewal if the Commission finds 
that the past program service has substantially met the problems, 
needs and interests of the residents of the service area; that station 
operation has been free of serious violation of communications law; 
and that the applicant is otherwise qualified. ABC generally sup- 
ports these proposed standards for renewal. 

Lastly, S. 601 would grant the FCC discretion to use a system of 
random selection in choosing among qualified applicants for new 
frequencies. This seems appropriate for the limited number of cases 
where a choice based upon rational criteria may not be feasible. 

In summary, ABC supports S. 601 as a progressive bill which is 
needed for broadcasters to continue to serve the public interest in 
the 1980's and beyond. 

There are a few additional observations which we believe are in 
order. 

The United States is at the threshold of a revolution in commu- 
nications technology. Rapid expansion is taking place in the 
number and types of systems that deliver programing to audiences. 
These include: Cable, low-power television, satellite distribution 
direct to the home, various types of pay services, and possible 
expansion of the AM and FM radio bands. Inevitably, the many 
new entrants will cause substantial changes in existing businesses. 



Digitized by 



Google 



70 

Policymakers should also keep in mind that the existing Ameri- 
can broadcast service, which has developed under the 1934 Act, is 
the best in the world. It has provided the public a diverse and 
comprehensive news, sports, information and entertainment serv- 
ice—without equal. It is available free of extra charge to all ele- 
ments of our society, regardless of place of residence or economic 
status. It is clearly worth preserving. 

Some of the new technologies will compete for spectrum space 
and for audience and advertiser support. More'' is not necessarily 
better; and "new'* is not necessarily different. 

If the new program modes do not result in real diversity or 
improved quality, and only serve to deny needed frequencies to 
other communications users and to fragment the base of the exist- 
ing system, Congress must evaluate whether such uses of the spec- 
trum are truly in the public interest. Congress will also have to 
evaluate whether deregulation is to be applied selectively and 
whether artificial marketplace restrictions should be continued 
which establish different competitive ground rules for different 
entrants. 

ABC respectfully suggests that these new modes should be care- 
fully reviewed by the Congress with these questions in mind: 

First, do they represent the best use of spectrum? 

Second, should the present competitors in the communications 
industry be barred from full participation in the new technologies? 

And third, will the same competitive ground rules apply to all 
comers? 

As ABC's chairman stated in a recent speech: 

We at ABC welcome competition in the television industry, but we strongly 
believe that in the 1980'8 the government must move to ensure that the competition 
be both fair and equitable for all parties. 

Thank you, Mr. Chairman. 

[The following information was subsequently received for the 
record:] 

American Broadcasting Cos., Inc. 

New YorKN.Y. 
Christopher Coursen, Esq., 

Counsel, Subcommittee on Communications^ Committee on Commerce, Science and 
Transportation, United States Senate, Washington, D.C. 

Dear Mr. Coursen: I am writing to reply to the three questions regarding S. 601 
which a member of your staff telephoned to my office on Monday, April 6, 1981: 

Question. I would like to know your opinion as to what constitutes a serious 
violation, enough to warrant denial of renewal, and what is a serious violation that 
does not warrant denial? 

Answer. S. 601 contemplates license renewal if, among other considerations, "the 
operation of the station has been free of any serious violation of this Act or the 
regulations promulgated thereunder." We assume the sponsors have in mind a 
pattern of violation by the licensee or other evidence of deliberate and willful 
disregard by the licensee for the Act or the Commission's Rules, rather than 
isolated or madvertent violations of this kind. We suggest that the report which 
accompanies the bill reflect that approach. 

Question. Last week. Chairman Lee testified that random selection would allow 
the FCC to set minimum public interest qualifications and to adopt reasonable 
procedural rules. What would you envision to be minimum public interest questions, 
and what rules would you recommend that the FCC adopt? 

Answer. In my prepared statement I indicated that ABC favors a random selec- 
tion system in choosing among qualified applicants for new frequencies in the 
limited number of cases where a choice based upon rational criteria may not be 
feasible. In other words, we envisioned that the FCC would process all applications 
under existing statutory criteria. In those cases where there were mutually exclu- 
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8ive applicants which were otherwise qualified, the FXX^ would attempt to choose 
among them on the basis of rational standards. Only if such a choice were not 
feasible would the Commission use a random selection process. 

Question. The FCC has been repeatedly criticized for bending over backwards to 
assure that the incumbent licensee be renewed. Does this bill heighten that criti- 
cism? 

Answer. We do not agree with the charge that the FCC has bent over backwards 
to renew incumbent licensees. In our judgment, the high incidence of renewal 
reflects the fact that the great mcgority of broadcasters operate in the public 
interest and comply with FCC renewal guidelines. While S. 601 proposes somewhat 
modified renewal standards, the standards are meaningful and substantial. There is 
no reason to speculate that the FCC would be lax in enforcing them. 
Very truly yours, 

Everett H. Eruck, 
Vice President and General Counsel. 

Senator Goldwater. Thank you very much. And now Father 
Donald Matthews of the United States Catholic Conference. 

Father Matthews. Thank you, Mr. Chairman. I would like to 
read the testimony. 

Senator Goldwater. Yes. Go ahead. 

Father Matthews. Mr. Chairman, members of the subcommittee, 
my name is Donald C. Matthews, S.J. I am a Jesuit and professor 
of communications at Fordham University. I am also a consultant 
for telecommunications standards and policy for the USCC. 

The USCC is a nonprofit corporation whose purposes, as set forth 
in its certificate of corporation, are: ^'To unify, coordinate, promote 
and carry on all Catholic activities in the United States; to orga- 
nize and conduct religious, charitable, and social welfare work at 
home and abroad; to aid in education; to care for immigrants and 
generally to enter into and promote by education, publication, and 
direction the object of its being." 

USCC is organized around three committees and departments: 
those of communication, education and social development, and 
world peace. 

The United States Catholic Conference is pleased to be able to 
offer these comments to this subcommittee today. The Conference 
has had over the last several years an active interest in attempts 
to revise the Communications Act and a longstanding interest in 
the telecommunications regulatory process. 

Mr. Chairman, before we comment upon the provisions of this 
bill, we would like to make some observations on the philosophy of 
regulation versus deregulation as we see it. 

Regulation is merely one means among many to achieve the 
larger ends of our society. Historically, one of the purposes of 
regulation has been to insure that competition in the marketplace 
be fair. Deregulation should aid at preserving that purpose. 

Unfortunately, the drive for deregulation seems to have become 
an either/or proposition in our lawmaking bodies and regulatory 
agencies. It has become the nonfiat to replace the flat regulation. If 
something does not seem to be working as efficiently as it can, we 
wish to remove it entirely in favor of forces over which we have no 
rcsal control. 

In an almost naive faith in what we take as the stern realities of 
a marketplace, we absolve ourselves of responsible oversight of that 
marketplace. More importantly, we equate economic man and his 
wants with humankind and its needs. 
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We agree generally with the legislative initiatives to accomplish 
appropriate deregulation of television. We feel the need for revision 
of our laws and regulations, but we also feel that the talent, 
imagination, and courage of our lawmakers and regulators can And 
a better way than some of the deregulatory proposals put forth in 
recent years. We hope to make whatever contributions we can to 
the critical process. 

We offer our comments in a spirit of concern for you, the public 
interest, and the communications industry. 

The usee does not object in principle to the lengthening of a 
television station's licensing term to 5 years. However, in the con- 
text of S. 601, we are concerned that, for the reasons that follow, 
lengthening the licensing term to 5 years may be inappropriate. 

We question the exclusion of competing applications during the 
renewal proceedings. We feel the provision to amend section 309 of 
the CJommunications Act of 1934 as set forth in section 3 of the bill 
makes the renewal proceeding relatively meaningless if competing 
applicants cannot be heard during the renewal proceeding itself. 

It appears ironic to us that while the rationale for the present 
legislation is based on the assumption that the marketplace will 
freely serve the public interest, as we read this proposal, it will 
constrict competition. 

It has been suggested that the competitive spur of possible com- 
peting applicants has not been effective since most incumbent li- 
censees are renewed anyway, and that the costs to them to defend 
their record are burdensome. 

In our judgment, the answer to these procedural problems calls 
for a reform in the system rather than an undermining of the very 
principles on which it is built. 

We can appreciate the licensee's desire for stability. We support 
the rewarding of meritorious service with an expedited renewal 
procedure. It is, however, a fact of life that not all broadcasters 
consistently render such service. By excluding competing appli- 
cants from the review process, this legislation may inadvertently 
make it less likely that such licensees will have their less than 
meritorious performance reviewed against a larger perspective of 
the community's needs. 

The chances of pro forma renewal by the Commission are greatly 
increased when the FCC is faced with the review of the same 
unchallenged version of what service to a given local community 
should be. It would also seem that, if we were to remove the 
possibility of another's view of what service to the community 
could be, we are depriving the Commission of a fresh perspective 
on that community. We are also placing a lot of faith in the 
efficacy of the ascertainment process as practiced by the incum- 
bent. 

In all likelihood, the competing applicant is equally certifiable in 
most of the basic qualifications. But do we not miss an opportunity 
to pick a better applicant for service by refusing to accept any 
other applications at the time of license renewal? Must we get 
better service only after poor service is made manifest? In that 
case, 5 years seems like a long time. 

We are also concerned about the lottery approach to the award- 
ing of construction permits and first licenses. If, as it has been 



Digitized by 



Google 



73 

alleged, the present system does not guarantee selection of the best 
applicant, it must also be suggested that there is a significantly 
greater risk in leaving the matter to chance. 

There is a public process to do a job for the public interest. 
Resort to chance is a poor substitute for that process no matter 
how burdensome it may be. The abuses of the present system 
cannot be redeemed by an abdication of delegated responsibility. 

We urge you to devise some guidelines with the Commission 
based on experience with the initial licensing process. 

Mr. Chairman, we understand this bill is one of a series of 
deregulatory bills which will be introduced over the course of the 
next few months. We are concerned that, in the legitimate pursuit 
of a freer and more competitive marketplace, the public's interest 
in that marketplace may be less and less capable oi effective repre- 
sentation. It is essential that this competition serve our social as 
well as our economic purposes. 

[The following information was subsequently received for the 
record:] \ 

The United States Catholic Conference submits the following replies to questions 
submitted by the Subcommittee on Communications of the United States Senate. 

Question 1. Under today's procedures, an incumbent almost always gets his li- 
cense renewed — although sometimes only after a great deal of expense and effort. 
You have suggested orocedural reforms are in order rather than the fundamental 
reforms proposed in S. 601. What kind of reforms do you have in mind? 

Answer. The fundamental reform proposed in S. 601 with regard to the compara- 
tive hearing is abolition of such hearings. We feel that the proposal is primarily 
aimed at expediting the Commission's task in the renewal process and does not 
reach the goals intended by the existing procedures of the comparative renewal 
process. The elimination of the comparative renewal process makes it difficult, if 
not impossible, for the Commission to determine substantial service to the communi- 
ty by an incumbent because the Commission will not have at its disposal alternative 
perspectives for such service to the community which could be provided by challeng- 
ers. 

The problem with the existing procedures is that they, in effect, tie the Commis- 
sion to the evidentiary hearing in all cases in which the challengers meet basic 
license application qualifications. The hearing process in practice is arduous for all 
concerned and has not notably benefitted the public. But to deny the would-be 
challenger the right to state its case raises the possibility that those licensees 
providing only "minimal" service will be renewed because the Commission will be 
precluded from any consideration of reasonably proposed alternatives. 

We, therefore, propose that the present process be altered to provide flexibility for 
the Commission in its approach to the renewal process and to reduce the number of 
"blue sky" or "ambush' applications. We suggest the following as one of a number 
of possibilities you may wish to consider: ' 

(a) Would-be challengers should be required to submit along with their applica- 
tions at renewal time documented evidence of the incumbent's performance in the 
area of local non-entertainment programming service (excluding sports) which the 
challenger has gathered by monitoring and by ascertainment over at least the last 
full year of the previous license term of the incumbent. The evidence should be such 
that the applicant attests to it. 

(b) No competing applicant be allowed to file at renewal time who has not 
informed the Commission of its intent before the beginning of the last full year of 
the incumbent's term. 

(c) The Commission should have the discretion to conduct a so-called paper hear- 
ing of both the incumbent's and the challenger's applications with the option of 
renising to designate all or some of the challenge applications for an evidentiary 
hearing if in the judgment of the Commission the challenger(s) have not raised 
substantive issues about the incumbent's performance and have not clearly demon- 
strated their capability of bettering that performance. 

These or similar procedures could limit the possibilities to serious challenges and 
would, in all likelihood, force the incumbent to better its service to the community. 
The Commission would have more flexibility to reject "blue sky" or "ambush" 
applications and would enjoy a review of licensee performance spurred by serious 
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competition. The FCC could also note the before and after effect of the announced 
challenge as it is obvious the challenger would monitor the full license term as a 
potent argument against the incumbent. 

In effect, the suggested procedures would recognize the competing application for 
what it often is: a kind of latent petition to deny. If that is so, then the burden of 
documenting poor service by the incumbent and the one-day-to-be-reviewed promise 
to deliver better service by the challenger is where it belongs — on the challenger. 

Question 2. You are concerned about the use of random selection or a "lottery to 
choose among competing applications. In the absence of a lottery or flipping a coin 
or some other arbitrary method, how would you suggest that the FCC deal with the 
problem of selecting among equally qualified applicants? 

Answer. We are not opposed to the use of a lottery in principle if after a paper 
hearing and a finding regarding diversification, minority ownership, and integration 
of ownership-management issues it becomes apparent that the remaining applicants 
are otherwise indistinguishable from one another. We support, therefore, an initial 
rational determination by the Commission of the qualifications of competing appli- 
cants. After this rational determination has been made we would be prepared to 
accept a lottery among the remaining applicants. 

Question 3. Father Matthews, you testified that S. 601 eliminates the "spur of 
competition" from renewal applications by barring competing applicants. How much 
of a "spur" is the current process when only one licensee has ever lost its license to 
a challenger? 

Answer. We feel that the spur has not been effective because of the inadequacies 
in the present procedures and suggest (cf. Question No. 1 response) how this situa- 
tion may be changed. On the other hand, logic would seem to warrant the conclu- 
sion that the mere possibility of a challenge to a renewal applicant promotes better 
service by licensees and enhances competition. In that vein, it is interesting to note 
that the one license lost under the present comparative renewal procedures resulted 
in the creation of WCVB-TV in Boston, Massachusetts, a station that has performed 
notably in the public interest as is attested by its many awards and citations and by 
the imitation of its competitors of its innovative programming. 

Question 1. Father Matthews, you stated that S. 601 would protect licensees that 
render less than meritorious service. Since the petition to deny process is untouched 
by S. 601, can't that procedure be used to challenge a broadcaster that renders less 
than meritorious service? 

Answer. We recognize the threat of the petition to deny as one means to deal with 
poor service by the licensee, but we feel that our suggestion for revising the 
comparative renewal process enables the Commission to benefit from the fresh 
perspectives challengers can bring to the local service of communities and at the 
same time provide the Commission with a benchmark to judge the performance of 
the new licensee who may succeed the rejected incumbent. 

Finally, we would like to make some general observations on the subject area of 
these questions. 

If the present comparative renewal process is abolished, it seems to us that the 
incumbent licensee will be unduly favored in the review of its performance because 
the commission will lack any larger perspective on the needs of the community the 
broadcaster is licensed to serve. Challengers and the public at large will be reduced 
to the petition to deny as their one recourse against inadequate service. The effect 
will be one step further toward the transfer of a precious public resource, the 
airwaves, into the hands of private entrepreneurs. The truncation of the compara- 
tive renewal process as proposed in this legislation, while it relieves the Commission 
of certain burdens which are understandably demanding seriously erodes the Com- 
mission's oversight of the use of this valuable public property. The Commission's 
mandate under the Communications Act of 1934 is to foster the use of the public 
frequencies in the public interest by actively representing the public interest. Fos- 
tering competition is certainly consonant with that. Ironically, granted the market- 
place model which is integral to the underlying philosophy of this legislation, the 
effect of S. 601 will be in our judgment to stifle rather than encourage such open 
competition. 

It seems necessary that Congress direct the Commission with regard to perform- 
ance standards for non-entertainment programming so that the FCC may assist 
broadcast licensees in their fulfillment of their service obligation. There should be 
criteria for substantial service, and rules for displaying or challenging that service. 
Our suggested reform of the comparative renewal process implicitly requires this. 
Challengers should not have to demonstrate the total incompetence of the incum- 
bent licensee. If the Commission cannot give some indication as to what constitutes 
substantial or meritorious service, then the incumbent licensee will find itself in a 
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precarious position in the face of a challenge and the challenger will be in the 
position of proving the negative proposition. 

Our responses to the Subcommittee's questions are necessarily suggestive rather 
than indicative. We do not feel that our proposals are exhaustive of possible reme- 
dies. Rather, we seek to find some middle way in an admittedly complex question. 
We do not feel and either/or approach to reform of present procedures is the 
answer. We are reluctant to admit that the public interest can be better served by 
such proposed deregulation that in our view substantially weakens the Commisson's 
ability to serve the public interest. 

In a time when direct broadcast satellites and enhance cable services can supple- 
ment or override the ordinary service afforded communities by their local VHF and 
UHF commercial over-the-air stations, it might seem feasible to permit marketplace 
pressures to operate more directly on local stations. One could, for example, suggest 
that the Commission confine itself to assigning frequencies to specific geographical 
areas and let the respective local communities determine the comparative renewal 
or initial licensing issues as they arose in each community. This would be less of a 
novelty in an era in which municipalities have been gaining experience in such 
matters because of the local licensing of cable franchises. Such an approach would 
be in keeping with the present philosophy to return more authority to the several 
states in their use of national resources. But such a grant of power over local 
broadcasting outlets might defeat the network distribution concept as we now know 
it and inhibit the intermixture of national and local perspective in our communities. 

Our proposal to change the comparative renewal process seeks to bridge extremes. 
In effect, we are opting for the potential competition of the marketplace to supplv 
on the local level what neither the present system nor the ideal of local self- 
determination could reasonably and efriciently affect. In this proposal we feel we 
are suggesting a way in which local broadcasters can better compete with the very 
technologies which threaten their hitherto exclusive hold on their audiences. Local 
service from over-the-air broadcasters may well be the key to their survival and the 
reason why we continue to allocate as much spectrum space as we have to their 
operations. 

Senator Goldwater. Thank you very much, Father. 

And now we have Mr. Mark Smith, vice president and general 
counsel of KLAS in Las Vegas. 

Mr. Smffh. Thank you, Mr. Chairman. As general manager, I 
will not admit to being an attorney. You called me general counsel, 
I believe. I am vice president and general manager of KLAS-TV in 
Las Vegas, Nev. 

Las Vegas is the 126th largest television market in the country, 
consisting primarily of Clark County, Nev., and 196,000 television 
households. In addition to KLAS-tV, Las Vegas is served by 4 
other television stations, 18 radio stations, HBO (via MDS), and a 
new cable system. 

Additionally, Mr. Chairman, I presently serve as vice-chairman 
of the television board of directors of the National Association of 
Broadcasters, and in 1978 I served as president of the Las Vegas 
Chamber of Commerce. 

I very much appreciate this opportunity to express my views on 
S. 601. From a broadcaster's point of view, S. 601 is highly neces- 
sary and desirable legislation. It promises stability, enhances free- 
dom of the press, and reduces paperwork. More to the point, the 
public — our viewers — will benefit. 

Let me assure you, Mr. Chairman, and those who have stated 
reservations about this legislation, that S. 601 hardly constitutes an 
invitation to broadcasters to walk away from our responsibilities 
and obligations to serve the public. 

First of all, S. 601 hardly does away with our legal obligation to 
serve the public. If we fail to provide programing responsive to the 
needs» prcNblems, and interests of our communities, S. 601 assures 
us that our license will not be renewed. This is certainly the case 



Digitized by 



Google 



76 

under present law and will remain so under this legislation. Simi- 
larly, if we fail to abide by the Communications Act or the Com- 
mission's rules, we risk loss of license. 

S. 601 in no way reduces our responsibility to operate within the 
law. We also will remain subject to the basic qualifications for 
becoming and remaining a licensee. 

Second, from a realistic rather than legalistic perspective, if we 
do not serve the public, we would not remain broadcasters. Our 
success comes from serving the public. We operate in a competitive 
marketplace. If we do not provide programing responsive to our 
viewers' needs and interests, we will not succeed. We know that 
the programing we provide always is but one of an increasing 
number of alternative sources of information and entertainment 
among which consumers may choose. 

We are proud of our record at KLAS-TV and we seek constantly 
to upgrade our operation and improve our service. For example, in 
1976 we moved into a new broadcast facility. In a short period of 
time, the public demand for more and better quality local news 
became apparent. 

Our response was to more than double our news staff and the 
amount of local news and community affairs programing. That's 
today. 

This fall we are moving to expand that even further to better 
serve our local community. Our experience is hardly unique. In the 
increasingly competitive environment in which broadcasters find 
themselves, all broadcasters have realized the necessity of better 
and better service. 

Thus, S. 601 does not open the door to lackadaisical performance 
by television broadcasters. Instead, it will close the door to part of 
the senseless, counterproductive regulatory scheme which has 
plagued the broadcast industry for over 10 years. 

Under existing decisions of the Commission and the U.S. Court of 
Appeals, anyone may file an application for a television frequen- 
cy — channel — at the time the present licensee of that frequency 
applies for renewal of its license. Once that competing application 
is accepted for filing by the Commission, the present act requires a 
full-blown comparative hearing to determine which application 
should be granted. 

Already, the renewal applicant can count on a bill from his 
lawyer that will reach well into six figures. And, this says nothing 
of countless hours of management time diverted from station oper- 
ation to Commission litigation. It says nothing about the jolt to 
employee morale and the apprehensiveness and uncertainty which 
will hang over every management decision until the matter is 
resolved. 

To this injury is added the insult — and jeopardy — of a compara- 
tive hearing where the renewal applicant's performance as a li- 
censee may well be a secondary consideration. Instead, the Com- 
mission will employ the same criteria it applies in comparing the 
initial applicants for the same facility — criteria, again, which bear 
no relationship to the renewal applicant's record of service. The 
competing applicant undoubtedly has structured its application to 
assure a favorable comparison on these extraneous factors and 
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probably embellished its application with glowing promises of pro- 
gram service. 

The Commission ultimately will be faced with making this im- 
possible — to say nothing of unfair and senseless — comparison. 
Meanwhile, taxpayers pay a hefty bill as the case progresses 
through the Commission and inevitably the courts. And they '*prog- 
ress" slowly. Of the rash of competing applications filed in the late 
1960's and early 1970's, some still are unresolved. 

Mr. Chairman, under existing law the scenario I have just de- 
scribed can recur anytime a television station files an application 
for renewal of license. 

I support S. 601 as a long-overdue means of ending this inequita- 
ble and wasteful exercise. As a broadcaster, I am willing to "run on 
my record," but if that record is satisfactory — if I provide program- 
ing responsive to the needs, problems and interests of my viewers— 
my license should be renewed. I should not be subject to an "apples 
and oranges" comparison focusing on paper promises and extrane- 
ous factors. 

If this legislation is enacted, broadcasters can concern them- 
selves less with preparing for a possible comparative hearing than 
with serving their viewers. They can worry less about paperwork 
and documentation. They need not react with overkill to every 
regulatory requirement. Time devoted to insuring flanks are cov- 
ered in triplicate can be rediverted to the actual program service 
the station provides. 

I also support the extension of the television license term from 3 
to 5 years. The preparation of a station's renewal application is a 
substantial exercise. The less often we are burdened with this task, 
the more time we can devote to our primary task of serving the 
public. Again, Mr. Chairman, a 5-year license will in no way reduce 
our public obligations or insulate us from public scrutiny. It simply 
recognizes that paperwork and documentation must play a lesser 
role than the actual provision of service. 

Lastly, let me add that I share concerns that the language of S. 
601 not be read to invite more extensive regulation or unduly rigid 
application of its provisions. 

Thank you for hearing from me today. I support this excellent 
legislation and urge its passage as quickly as possible. 

Senator Goldwater. Thank you very much, Mr. Smith. 

Now we have Mr. Samuel Simon of the National Citizens Com- 
mittee for Broadcasting. 

Mr. Simon? 

Mr. Simon. Thank you, Mr. Chairman. My name is Sam Simon. I 
am executive director of the National Citizens Committee for 
Broadcasting. 

I appreciate the invitation to appear today to present our views 
on S. 601, "The Television Licensing and Renewal Act of 1981." 

The National Citizens Committee for Broadcasting is a national 
membership organization with over 8,000 individual members and 
more than 120 organizational or group members from throughout 
the United States. 

Our goal is to assure a diverse and democratic communications 
system in the United States. In pursuit of that objective we partici- 
pate in regulatory and legislative proceedings on behalf of our 



Digitized by 



Google 



78 

members, we publish ''Access Journal/' and we engage in various 
educational activities. 

Ralph Nader is chairman of our board of directors, and former 
FCC Commissioner Nicholas Johnson is a member of the board. 

NCCB opposes enactment of S. 601. We believe that enactment of 
S. 601 will not result in better television to the public. Rather, it is 
likely to result in a short-term increase in profitability to station 
owners, and a long-term decrease in service to the listening and 
viewing public. 

On the surface, this brief bill may seem to be routine or unim- 
portant. It will undoubtedly be marketed to the Members of the 
Senate as a noncontroversial piece of legislation. 

It would extend the current license period from 3 years to 5 
years, eliminate the comparative renewal process entirely, and 
establish a standard for license renewal that virtually guarantees 
renewal for any licensee that provides minimal service. 

I want to add at this time that with respect to the statement 
earlier this morning that the RKO decision by the FCC could not 
be repeated under this bill, I disagree. My understanding is that 
there is a requirement in S. 601 that a licensee continue to meet 
the character qualifications prescribed under 308(b) of the act. That 
includes the specific issue of character qualifications which RKO 
was found not to meet. 

Under the scheme proposed in S. 601 the decision in that case 
would remain unchanged. 

Mr. Chairman, to restrict my remarks and concerns just to the 
specifics of S. 601 would be inappropriate. This subcommittee is 
engaged in the process of revising the Communications Act of 1934 
in its entirety, but in a piecemeal fashion. 

This tactical decision, which apparently stems from a frustration 
over past failures to rewrite the 1934 Act limits debate on most of 
the crucial policy issues that need to be addressed as part of a 
process of revamping our national communications system. 

To date we have seen S. 270, "The Radio Deregulation Act of 
1981," and S. 601, 'The Television Licensing and Renewal Act of 
1981.'' In addition, the subcommittee staff is in the process of 
conducting a study on whether to repeal the fairness doctrine and 
political broadcast provisions of the 1934 Communications Act. 
Who knows what else may be in the offing? 

The issues that will be raised by any one of these bills or ones to 
be introduced cannot be addressed in the legislative vacuum that is 
created by this subcommittee's chosen method of proceeding. 

The 1934 Communications Act imposed a system of regulation, 
which has been implemented over the last 40 years in a fashion 
that at least attempts to rationalize the various parts of the act 
and the industry. 

The one-small-bill-at-a-time method of proceeding minimizes the 
importance of the work that this subcommittee has undertaken. 
The task of totally revising the communications laws of the United 
States is an enormously important one. Communications laws 
impact on our military and civilian defense capabilities. Communi- 
cations laws settle issues fundamental to our basic freedoms of 
speech and press. The issue of who has access to our airwaves 
dfetermines who has ''the power to select, to edit, and to choose the 
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method, manner, and emphasis of presentation" of information. 
Information that is presented on the medium that, according to 
Mr. Wasilewski's testimony before this subcommittee last week, is 
the source of news for 67 percent of the public — and is generally 
considered the most credible source of news. 

We are not talking merely economic issues here. There is no 
doubt that extending the TV license period and eliminating com- 
parative renewals will save money for existing licensees. If that is 
the sole goal, Mr. Chairman, I think we are cheating the members 
of the subcommittee. S. 601, for example, eliminates the compara- 
tive renewal process entirely. The award of initial licenses is rel- 
egated, all things being equal, to a lottery process. 

Although the comparative renewal process is far from perfect, it 
does provide a forum for consideration of positive policy objectives. 

For example, the CJommission's comparative evaluation favors 
diversification of the ownership of mass media, owner-participation 
in management, local ownership, meaningful participation by mi- 
norities and others who have been traditionally underrepresented 
in station ownership. 

Similar considerations are applied in making initial awards of 
licenses in a comparative proceeding. Under a lottery system, such 
as the one proposed in S. 601, none of these policy criteria would be 
important. 

It is true that the hearing process associated with comparative 
proceedings, whether at renewal time or in the award of an initial 
license takes time. But there is no reason to believe that either a 
lottery or the proposed two-step process would accomplish a signifi- 
cant reduction in the time required to reach a final order. Particu- 
larly with respect to the two-step procedure, one can imagine the 
hearing necessary first to decide not to renew a license and then 
presumably a second-step lottery — once it has been determined 
that all applicants are otherwise equally qualified. Might there not 
be a hearing required under the Administrative Procedures Act 
before an applicant is disqualified from participating in a lottery? 

In sum, the present process, whatever its imperfections, at least 
provides a framework for considering the important issues relevant 
to awarding licenses. The determination as to who is to own and 
operate the remaining available frequencies is a matter of signifi- 
cant public interest, and should be resolved not by chance or ca- 
price, but — by a process that rewards excellence and diversity. 

Mr. Chairman, if there are to be major changes in the 1934 
Communications Act such as proposed in S. 601 and S. 270, then 
there must be major changes in the control of the medium and in 
access to the airwaves. As with S. 270, we support the enactment of 
a mandated access scheme for the public. A similar and perhaps 
related mechanism to the one we proposed then can and should be 
established for television. The creation of a Television Audience 
Network would be a beginning of the establishment of meaningful 
access to the airwaves by those who are otherwise excluded by the 
current license scheme and the system proposed in S. 601. 

An audience network would be no more than a viewers guild 
with legal rights to broadcast over existing frequencies. Under the 
plan we propose, viewers concerned about television would join the 
guild or ne^ork through a small monthly financial contribution. 
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As members, they would have voting rights, they could elect a 
management team which in turn would hire the professional staff 
necessary to run the network. Programing decisions would be made 
by a management responsive to the membership, which would be 
open and representative of the entire community. 

Mr. Chairman, a lot of time has been spent before this subcom- 
mittee already talking about how good a job current broadcasters 
have done. 

This argument perhaps more than any other is advanced as a 
reason to do away with the many provisions of the 1934 Communi- 
cations Act intended to assure community service, diversity of 
views, and responsive behavior on the part of broadcasters. 

Those who argue that current broadcasters no longer need the 
"stick" of the 1934 act to do what "comes naturally" are being 
disingenuous at best. 

It seems, Mr. Chairman, that we forget that we are a nation of 
laws, not men. With all respect to those who edit our news and 
operate our stations, I for one am not ready to simply turn the 
entire system over to their good faith and judgment. 

The current behavior of most broadcasters, Mr. Chairman, and 
by and large the majority of broadcasters, provide good service, is 
not a product of happenstance. We have the highly touted system 
of broadcasting today because, not in spite of, the 1934 Communica- 
tions Act. 

As this subcommittee takes us down the path of total deregula- 
tion, I urge you to stop every once in a while and reflect on what 
the system you propose to create today will give us in 40 years 
from now. 

Will there be more owners or fewer? Will the standard be service 
or simply the bottom line? What "ethic" will govern broadcasting, 
public service or private profit? 

I think you may be taking too much for granted, Mr. Chairman. 
Please be careful. 

Thank you. 

Senator Goldwater. Thank you very much, Mr. Simon. 

Senator Cannon, do you have some questions? 

Senator Cannon. Thank you, Mr. Chairman. 

Mr. Kizer, you suggest that this bill should only be a first step 
toward television deregulation and that increasing competition 
makes regulation less necessary. I think that argument is correct. 

But what steps would you suggest to increase competition and 
lessen the need for regulation? For example, do you support the 
Commission's proposal for a low-power TV station? 

Mr. Kizer. Yes, Senator, I do support the FCC's proposal for low- 
power television. I suggest as Mr. Erlick said in his remarks that 
low-power television ought to be available to all comers, including 
current licensees, that no one should be blocked from increased 
competition, including current licensees. 

It's my opinion, my general opinion, that increased competition, 
as you said, lessens the need for further regulation. Certainly we're 
faced with, if anything else, we're faced with the prospect of a 
considerable amount of increased competition in the television in- 
dustry. 
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Senator Cannon. You're suggesting that that ought to be in the 
local service area of the station, is that it? 

Mr. KiZER. My petition is that nobody ought to be excluded from 
applying for television licenses that are generally awarded to var- 
ious persons who apply for them, including current licensees. 

I think competition is just what it is. It's competition. I don't 
think regulations ought to exclude people from competition. 

Senator Cannon. Mr. Erlick, I was intrigued by your suggestion 
as for the question that Congress should be asking concerning new 
modes of broadcasting. You suggested we should consider whether 
the present competitors in the communications industry should be 
barred from full participation in the new technologies. 

Now, as one of those present competitors, what is your view on 
that question? Let me ask you to answer that question. 

Mr. Eruck. Senator Cannon, I wouldn't presume to advise the 
Congress what conclusions it should reach in these areas. I was 
simply pointing out questions which I think must be considered 
fundamentally and foremost in the Congress. 

If the communications policy of this country is to be changed in 
any significant respect from the theory and basis of the 1934 act, 
which was local licensing, local service, and local responsibility, 
and if there are to be other modes on stream, and we're not 
opposing that, don't misunderstand me. Congress should make that 
decision. 

ABC never opposed competition. We're saying that Congress 
must determine whether this scarce spectrum should be used for 
these purposes or other competing purposes, for land services, 
marine, police, fire, mobile, whatever. Whether transponder time 
should be utilized for additional pay services or whether there are 
other public interest considerations which Congress should 
consider. 

We're sa3dng that diversity in and of itself is not the only factor. 
True, it is a factor. But it is not the only factor. And these services 
should stand on their own and should justify their own existence. 

Now, in addition to that, I would like to just take issue with one 
thing Mr. Simon said, because I think it is in this same general 
context. 

Twenty-five years ago ABC determined that it would try to com- 
pete in the network marketplace. It did so not because of any spur 
from Mr. Nader or Mr. Nick Johnson or Mr. Simon. It did so 
because we felt that there was an opportunity and an obligation in 
effect on our part to make the most of our facilities. So we decided 
to compete. 

When we did, we went into the marketplace, and we bought our 
programs. We paid dollar for dollar what NBC and CBS paid. We 
lost in the 1960s, the ABC Television Network lost, Mr. Chairman, 
and Senator Cannon, about $120 million. We did not come to the 
Congress at that time and ask Congress for any subsidy. We didn't 
ask for a mandatory, compulsory license under a copyright act so 
that we could use anybody s programs free of charge. 

We went out in the marketplace. We took a Chance. We took our 
losses. We came back. We finally made it. 

And I'm happy to sit here and tell you we're competitive today. 
Now, that to us is the way the competitive market system in 
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America should work. And when we talk about artificial restric- 
tions, we are specifically talking about a 1976 copyright act which, 
in the only instance Tm aware of in the history of American 
industry, says to one competitor, you go ahead and use all the 
inventory you want of the broadcasting industry, and you do it 
virtually free of charge. And at the same time we're told to go out 
in the marketplace and pay market price for our product. 

Now, that is not marketplace competition. So what we're saying 
here and what the general tone of these remarks was intended to 
convey was ^'marketplace,'' yes. But please, make it a real market- 
place and not a counterfeit marketplace. And make it the same for 
all comers. 

Senator Cannon. Mr. Smith, first let me welcome you here 
today. Your station has an excellent record for innovative program- 
ing. KLAS-TV has brought outstanding community affairs pro- 
gram such as *Tor the Record" and **Let Me Speak to the Man- 
ager" to Las Vegas viewers. 

Channel 8 pioneered the use of TV cameras in the courtroom 
with the program **The State of Nevada v. Solarazno, " 

Now, how much more of the station's resources could be put to 
improved community service if S. 601 was enacted? 

Mr. Smith. I couldn't give you a specific number on that, Sena- 
tor. Certainly I could get one back to you very quickly. 

We find that for our growth and our survival in the marketplace 
we're going to have to become more involved in local programing 
and indicated expanded service in that area. 

I indicated to you in my testimony that we're in the process of 
right now probably adding 50 percent more local news at a rather 
substantial cost. And we all are aware of the budgeting problems 
today. 

There are a lot of places that I can go back and eliminate those 
unnecessary expenses if S. 601 were in. I don't have a specific 
number for you. 

Senator Cannon. You say in your testimony that the competitive 
marketplace, rather than a rigid regulatory scheme, is the best 
incentive to serve the needs of the public. Now, if that is true, 
wouldn't both broadcasters and the communities they serve be 
improved if there was more competition where technically feasible? 

Mr. Smith. Well, there is a logic to that, Senator. But as Mr. 
Erlick just mentioned, I think the problem we face with it is very 
similar to the problem that cable presents. Under the proposed 
rulemaking now with the Commission on the low-power television, 
there is no restrictions. 

If we put a nonrestricted competitor in the market and leave the 
restrictions on us, that is not a fair marketplace. That is not 
starting from square one or the starting gate, as we like to call it 
in Las Vegas. That is our concern. 

We don t object to low power. We don't want them competing 
unfairly with us. As long as we're restricted, it's unfair. 

Senator Cannon. Both the Las Vegas and the Reno areas are 
considered small television markets. Does the comparative renewal 
process as it now exists have a greater impact on a smaller station 
than on a station in a m£gor market? 
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Mr. Smith. From— on balance, yes, I would say so, Senator, onlv 
because the amount of work you put into a smaller market isn t 
that much different than you put into a large market. Certainly 
your audiences are much more difficult to work with in a smaller 
market. 

I think a lot of the process, the applications put in, I think 
smaller market people are much more in touch in many ways with 
their marketplace than the very big metropolitan areas. 

Senator Cannon. One of the difficulties IVe had with that proc- 
ess in the past, it just seems to me that a station ends up really 
playing Russian roulette when an applicant can come in under this 
comparative procedure and the station manager is at a loss to 
know which cylinder has the bullet in it. 

Personally, Tm very happy to see us moving away from that 
particular procedure. 

You had your hand up a minute ago, Mr. Simon. 

Mr. Simon. Yes, sir. I would like to comment briefly on the 
comments on low-power television. Both ABC and this gentleman 
have argued in favor of allowing the current networks and licens- 
ees to compete for low-power television applications. 

I think it's anomalous. Here you're creating a service, a second- 
ary service, that can be knocked off the air, at any time by an 
applicant for a full power station. So that is the ultimate in not 
having any security. 

And yet, they're sitting here today asking for themselves even 
greater security by not having license challenges placed against 
them. I simply cannot see how they would consider that to be full 
competition when they're secure in their license, but low-power 
owners are not. They call it fair competition when they get to go 
after these low-power licenses. 

I would be curious as to ABC's position if they're in favor of 
competition, why they are themselves applying for low-power li- 
censes in the same markets in which they already own and operate 
television stations. 

Senator Cannon. Thank you, Mr. Chairman. 

Senator Goldwater. Thank you. I wanted to ask Mr. Erlick's 
opinion of making S. 601 retroactive. We've talked about that. We 
haven't reached any conclusions yet. But if you're uncertain, per- 
haps you could report back with your views. 

Do you have any comments? 

Mr. Eruck. I would rather not give you an offhand reaction, Mr. 
Chairman. I really haven't thought about that problem or dis- 
cussed it with my associates. 

Senator Goldwater. I did want to comment because of some of 
the thoughtful comments Mr. Simon made about our problems. We 
haven't touched this communications law since 1934. We didn't 
even have television in 1934. We barely had radio. 

If we write a law this year, I daresay next year it may be out of 
date. If we wait 40 years, we get back to the days of the smoke 
signals. 

What we haven't talked about, and which I don't know how we 
could talk about, but I think it goes really to the whole heart of the 
matter when we're talking about competition, would be the qi ity. 
Remember, what we're talking about goes in our Ui or 
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our bedrooms or our children's rooms, wherever it might go. It 
becomes public. 

I have to be frank and say that what I can see on television 
today, if I were buying advertising, I wouldn't buy it. If I were 
wanting to pay to be entertained, there is a lot of it I wouldn't give 
a dime to look at. That's one of the m£gor reasons I want to see this 
whole field become competitive so that you just don't wind up with 
one channel and that is all you look at because you feel, well, 
afterall, it gives me consistently the best. I think frankly it's one of 
the good things about public broadcasting. 

I may speak from a prejudiced viewpoint because in my State we 
have two very, very fine public broadcasting systems that do pres- 
ent programs, and many times competitive with the Nielsen rat- 
ings on the major networks. 

I feel that if we do loosen things up, make it easier for a man in 
the television or radio business to conduct his business, do away 
with the numerous Government reports that have to be made and 
so forth that they can spend more time on worr3dng what comes 
into my front room. I wish I could say it's all good. It's not. Some of 
it is god awful and it's getting worse. 

I spent a weekend in New York where you had a channel outlet. 
And some of the stuff that comes over that channel I used to see in 
Baltimore in the good old days. 

So that's what I'm talking about when I'm talking about quality. 
I want to see real competition where competition makes these 
networks and individual stations put out a better program. 

Father? 

Father Matthews. I would just like to add a footnote, if I may, 
to what Mr. Erlick was talking about, about competition. Histori- 
cally, it's interesting that if it wasn't for the chain broadcasting 
rules and the ensuing NBC v. United States court case, that the 
American Broadcasting Co. would never have become a competitor 
with the other two networks, one of which operated two networks. 

The other thing is that I would recommend to the subcommit- 
tee's consideration the thoughtful remarks of Commissioner Wash- 
burn and Commissioner Fogarty before you last week, especially 
Commissioner Fogarty's observation that we have all these new 
technologies coming on line and it seems to suggest that the way of 
dealing with the licensing of these technologies and dealing with 
the competition should call for a breadth of regulatory proposals, 
not the either/or sort of lottery, or saying no comparative renewals 
shall have a competition application. 

I think this is a very difficult problem. I appreciate the problem 
that you all have. But just to take the low-power television ques- 
tion alone, you see that there are certain glitches that will exist if 
we adopt an either/or approach to this. Thank you. 

Senator Goldwater. Thank you. Gentlemen, we do thank you. 
We do have some questions which we will submit to you for an- 
swers in writing. 

We will now call panel No. 2 which consists of Mr. Corydon 
Dunham, executive vice president and general counsel for NBC; 
Ms. Janice Engsberg, associate director. United Church of Christ, 
New York; Mr. Henry Geller, consultant, American Enterprise 
Institute of Washington; Ms. Deborah Costlow, assistant director. 
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Media Access Project, Washington, D.C.; and Mr. Francis Martin 
III, president. Chronicle Broadcasting Co., San Francisco. 

STATEMENTS OF CORYDON DUNHAM, EXECUTIVE VICE PRESI- 
DENT AND GENERAL COUNSEL, NBC, INC.; JANICE M. ENGS- 
BERG, ASSOCIATE DIRECTOR, UNITED CHURCH OF CHRIST; 
HENRY GELLER, CONSULTANT, AMERICAN ENTERPRISE IN- 
STITUTE; DEBORAH C. COSTLOW, ASSISTANT DIRECTOR, 
MEDIA ACCESS PROJECT; AND FRANCIS A. MARTIN III, 
PRESIDENT, CHRONICLE BROADCASTING CO. 

Mr. Dunham. Good morning, Mr. Chairman. 

Senator Goldwater. Dr. Dunham, you may lead off. I will make 
the same statement I made before. If you have a lengthy state- 
ment, it may be summarized and we will print it in full in the 
record. I will call your attention, again, to the little signal system 
we have. 

Mr. Dunham. Thank you, Mr. Chairman. 

My name is Corydon B. Dunham and I am executive vice presi- 
dent and general counsel of the National Broadcasting Co. 

NBC supports this subcommittee's efforts to reduce some of the 
unnecessary and counterproductive licensing regulations that now 
burden television broadcast operations. As Chairman Goldwater 
noted in introducing S. 601, growing competition in the broadcast 
industry is eliminating the need for restrictive regulations and 
burdensome licensing requirements. 

A 5-year license term will lessen the time, expense, and effort 
which are now required to prepare and process license renewal 
applications every 3 years. Station resources and personnel can be 
better used for programing services. And the taxpayer will be 
spared at least a portion of the money and time the FCC currently 
expends each year processing renewal applications for one third of 
the country's television stations. 

The proposed procedure for considering renewal applications on 
their own merits and apart from challenges by new, untried appli- 
cants, properly recognizes that licensees who render substantial 
service to their viewers deserve a legitimate expectancy of renewal. 

As Chairman Goldwater noted, these broadcasters should not 
find their licenses in jeopardy because of a mere promise from a 
newcomer to do better. 

Short of more complete deregulation of television, NBC supports 
the adoption of a renewal standard based on performance. The 
television broadcaster who does a good job in serving the public is 
entitled to have its license renewed. 

We are concerned, however, by the articulation of that perform- 
ance standard contained in section 3090'Xl)- As now worded, it may 
be taken as a statutory requirement that the FCC continue all its 
present ascertainment and program regulations. 

We can think of no public interest rationale or administrative 
experience suggesting that these regulations should be locked in by 
statutory mandate. Indeed, this result would seem contrary to the 
deregulatory goals of the bill itself. 

The FCC should be free to reduce or eliminate its own television 
ascertainment and programing requirements. We, therefore, pro- 
pose the statutory language of subsection (jXD simply provide that 
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the license be renewed if "the licensee's performance, during the 
preceding term of its license, served the public interest." 

We also urge the subcommittee to modify the language of subsec- 
tion 0X2) to make it clear that the FCC may deal with serious 
violations of the act and FCC regulations by forfeiture, reprimand 
or cease and desist order, and not necessarily by denial of license 
renewal. 

In the appendix to my testimony, we have proposed some techni- 
cal drafting suggestions which address these concerns and certain 
other portions of the bill. 

Thank you for this opportunity to present NBC's views in sup- 
port of S. 601. 

[The appendix follows:] 

Technical Analysis of S. 601 

NBC supports the purpose and intent of S. 601 and its various provisions. Howev- 
er, we also believe that some of the language of the Bill can be refined and clarified 
so as more clearly to express what we believe to be its purposes. It is in that spirit 
that the following language changes are offered. Material added to the Bill as 
introduced is shown by underlining; material deleted is in brackets [ ]. 

SECTION 2 (PAGE 1, LINES 6-7; PAGE 2, LINES 1-7) 

Amend the first two sentences of proposed Section 307(d) as follows: 

"No license granted for the operation of a [television] broadcasting station shall 
be for a longer term than five years [and no license so granted for any other class of 
station shall be for a longer term than five years], and any license granted may be 
revoked as hereinafter provided. Upon the expiration of any license, upon applica- 
tion therefor, a renewal of such license may be granted from time to time for a term 
of not to exceed fiwe years [in the case of broadcasting licenses, and not to exceed 
five years in the case of other licenses], if the Commission finds that public interest, 
convenience and necessity would be served thereby." 

Since S. 601 will increase the permissible term of television broadcasting station 
licenses and license renewal to five years, which is the same permissible term as all 
other classes of broadcast licenses (except radio station licenses), the language of 
these itwo sentences can be simplified and made less repetitive by the suggested 
changes. 

It should be noted that S. 270, which would provide for radio broadcast station 
license terms of an indefinite period, would require a conforming amendment; 
otherwise, radio broadcasting stations would seem to fall under the provisions of the 
above five-year limitation. 

SECTION 3 (PAGE 3, UNES 1-9) 

Amend proposed Section 309(j) (1), (2) and (3) as follows: 

"(1) the [licensee] licensee's performance, during the preceding term of its license, 
[substantially met the problems, needs, and area in its program service] served the 
public interest; 

"(2) the operation of the station has been free of any serious violation of this Act 
or the regulations promulgated thereunder for which a reprimand, forfeiture or 
cease and desist order would not be adequate; and 

"(3) the licensee continues to meet the citizenship, character, financial and techni- 
cal qualifications prescribed under Section 308(b)." 

The above amendments to the Bill would (a) not foreclose the modification or 
elimination of existing FCC requirements to ascertain, and present programming 
responsive to, community needs, problems and interests; (b) permit renewal in those 
cases where the station had committed a serious violation of the Communications 
Act or the regulations promulgated thereunder, but the violation was such that a 
reprimand, forfeiture or cease and desist order would be adequate; and (c) confine 
the examination of licensee qualifications at renewal time to citizenship, character, 
financial and technical. 

Short of more complete deregulation of television, NBC supports a renewal stand- 
ard based on performance. However, there is no administrative experience or other 
reason to suggest that the public interest would be served by a codification of 
current FCC requirements to ascertain, and present programming responsive to. 
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local needs, problems and interests. Rather, than moving toward deregulation of the 
television licensing process, the proposed subsection (jXD may deprive the FOC of 
the flexibility to reduce, eliminate or modify its regulations in the future. This 
flexibility would be restored by the more general performance standard proposed in 
the modUied language. 

Congress has provided alternative remedies to revocation or non-renewal for those 
violations of the Communications Act or the regulations promulgated thereunder 
which do not warrant that severe a punishment; the proposed modification of 
subsection (jK2) clarifies that the Commission would continue to be able to renew 
television station licenses where a reprimand, forfeiture or cease and desist order 
would be adequate for the offense. 

Licenses should also continue to be renewed despite anv changes in Commission 
licensing policies where the licensee continues to meet the citizenship, character, 
financial and technical qualifications prescribed for licensees obtaining original 
licenses. Licensees should be ''grandfathered" when new qualifications are imposed 
(such as multiple ownership) subsequent to the original grant to the incumbent 
licensee. 

Senator Goldwater. Thank you very much, Mr. Dunham. 

Now, Ms. Janice Engsberg, United Church of Christ. 

Ms. Engsberg. Thank you, Mr. Chairman. 

My name is Janice M. Engsberg. I am associate director of the 
Office of Communication of the United Church of Christ. I appreci- 
ate this opportunity to speak today to the Subcommittee. 

I respectfully urge this committee to weigh carefully the public 
benefits to be gained from the provisions of S. 601 against those of 
the current licensing procedures. When one must answer the ques- 
tions, who will be served by S. 601, and in what ways, it is clear 
that the bill would not bring about a net improvement in the 
existing licensing scheme. 

We think 5-year terms for television licensees are unjustified. 
This proposal is in keeping with pending actions of the FCC that 
would lessen licensee responsibility for the sake of administrative 
convenience. 

The Commission now has under consideration a postcard renewal 
form which requires the licensee to do no more than certify that it 
has complied with the law. If only the IRS would be as trusting of 
ordinary citizens. 

The 5-year term would simply postpone the intervals at which 
deficient licensees could be called into account. The average very 
high frequency television station earns about 138 percent per 
annum on net tangible investment, one of the highest returns in 
the American economy. This rate of return reflects the value of the 
government-conferred monopoly. In return, the public should 
expect continued accountability. 

For assigning initial broadcast licenses, S. 601 would eliminate 
comparative hearings and establish a system of random selection to 
be administered by the FCC. This procedure would effectively ex- 
clude the FCC from reasoned responsibility in assigning public 
privil^es to the license applicants that will provide the "best 
practicable service to the community." 

Let us see how this would work in practice. Suppose RKO Broad- 
casting loses the license to its Memphis television station. That 
license is worth at least $30 million. Any law-abiding citizen could 
apply for it. Presumably hundreds, perhaps thousands of persons 
would submit their name. One name would be selected by chance. 

Under present rules, that person would have to run the station 
for 3 years before selling out to a multiple owner and collecting the 
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bonanza. The community's needs would hereby be ignored for the 
price of a lottery ticket. 

Contrast that with the present system which favors local owner- 
ship and managements, diversification of media ownership, and 
minority ownership. 

Comparative hearings between two or more mutually exclusive 
license applicants have been criticized for being too slow, for 
making trivial, arbitrary, and inconsistent distinctions which lead 
to preference of one applicant over another. Competition, however, 
has been successful in encouraging strong applications. FCC diffi- 
culty in choosing between competing applicants has often occurred 
precisely because highly qualified groups are forced to compete for 
the assignment of a desired and valuable station license. 

We believe the long delays in comparative hearings are a result 
of Commission procedures which would be corrected. If the Con- 
gress thinks otherwise, it could provide that the licensee be select- 
ed by a franchising body in the community of license, in the same 
manner as a cable franchise is selected. 

S. 601 also eliminates the spur of competition upon license re- 
newal applications. By meeting only minimal renewal criteria, in- 
cumbent television licensees would be assured of license renewal 
through a grandfather clause which prohibits the Commission from 
considering any competing applications. 

Incidentally, the proposed criteria would be based on attention to 
the needs of the service area rather than the community of license. 
This would effectively deprive many small communities and even 
some States of the service they are promised under section 307(b). 
Experience shows that the opportunity for competition hurts only 
stations with inferior records of performance and has fostered im- 
proved program service to local communities. 

The Office of Communication will applaud changes that make 
government regulation less costly and more efficient. At the same 
time, we vigorously oppose S. 601, which places administrative 
convenience ahead of the public interest responsibilities of televi- 
sion licensees. 

Thank you. 

[The following information was subsequently received for the 
record:] 

United Church of Christ, 
Office of Communication, 

New YorKN.Y. 

Hon. Barry M. Gold water, 

Chairman^ Subcommittee on Communications, Committee on Commerce, Science and 
Transportation, Russell Senate Office Building Washington, D.C. 

Dear Senator Goldwater: In response to your request at the hearing on S. 601, 1 
wish to restate for the record our concern that the public interest standard be 
maintained and strengthened. The Communications Act of 1984 stands at a remind- 
er of the need for procedures which give broadcasters continuing incentive to honor 
their commitment as public trustees. If, however, the formal responsibility of broad- 
casters to the community of license is lessened, mechanisms for public monitoring 
should be strengthed and performance standards for broadcasters should be more 
clearly defined. Public benefits, thereby, would be enhanced. 

After the hearing, Christopher Coursen asked that I briefly respond to additional 
questions on the spectrum fee and "service area." The spectrum fee proposal has 
merit, but monetary contributions should not be seen as a quid pro quo for spectrum 
use. The main point I was trying to make was that regulation has not stood in the 
way of commercial success of broadcasters. 
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In my understanding of the bill's wording, marketplace criteria are being substi- 
tuted for current standards related to service to the community of license. "Service 
area" suggests a unit of financial analysis, while "community of license" suggests a 
unit of social organization. "Service area" denotes broadcaster delivery to satisfy 
consumer wants. Communitv of license, on the other hcmd, encompasses a broader 
understanding of the public s needs and has been interpreted by the F^eral Com- 
munications Commission and the courts as calling for ongoing dialogue between 
licensees and their communities in relation to such needs. 

I appreciate this opportunity to clarify my testimony and request that this corre- 
sponoence be included in the public record on S. 601. 
Sincerely, 

Janice M. Engsberg, 

Associate Director. 

Senator Goldwater. Thank you very much. And now we will 
hear from Mr. Henry Geller, consultant with the American Enter- 
prise Institute. 

Mr. Geller? 

Mr. Geller. Thank you, Mr. Chairman. 

I wanted to address mainly the provision of S.601 that does away 
with the comparative renewal. I strongly endorse that provision. 
The purpose of the comparative renewal was to spur substantial 
service, strong service. 

It has been a failure. The FCC has totally failed in its implemen- 
tation of it. As Commissioner Brown stated, the way it goes is 
heads, the incumbent wins, tails the challenger loses. 

I think the courts have also added great confusion to the situa- 
tion with their decisions. So I agree with S.601 that rather than try 
and patch it, I think it's better to just scratch it. 

And I agree with what you have done in scratching it. What you 
have done is to say that instead of trying to spur substantial 
service, each television licensee has to achieve substantial services. 
And that strikes me as a very commonsense and good solution to it. 

I don't know what the argument is about. I would, however, 
oppose very much Mr. Dunham's proposal that he calls technical 
and that would bring the standard back to minimal service. 

I think it is important to adhere to the substantial service crite- 
rion. The one suggestion I would make is that you ought to afford 
some objective guidelines as to what you mean by substantial serv- 
ice. 

This is a very sensitive area. And if there are no guidelines, I 
think it's not fair to the public or to the broadcaster. Suppose there 
is a petition to deny alleging that a broadcaster has not rendered 
substantial service. 

How will you judge that? I appreciate what you said about qual- 
ity of programing, Mr. Chairman, but I think we would both agree 
that there is no way for the FCC to look at individual programs 
and say "This is a good one," and "That is a bad one." So you can't 
do it on quality, although we both agree that is the name of the 
game. 

You can't -do it by looking at a list of the problems and programs. 
That becomes subjective. You can't do it by the amount of money 
spent on a program. You can have a good program, two "talking 
heads"; yet it's very cheap. 

You are reduced inevitably to looking at quantity. How much 
time did the station devote to the two bedrock areas of local and 
information? They are the allocation areas, they are the reasons 
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why so much spectrum has been allocated for broadcasting. And 
the Commission is reduced to doing that in case after case. 

It is far better, therefore, that you require the Commission to 
adopt these percentage guidelines in these two areas only, local 
and informational, 1 year after the enactment of this act. 

I think that would be the greatest plus to the public interest. 
There are onlv two objections that have been raised here. One 
objection to that is that it won't just end with the local and 
informational, defined very broadly — that the percentage guide- 
lines will move on to other programming categories like religious, 
agricultural, and so on. 

But you, the Congress, are legislating it. You can therefore speci- 
fy that it should be restricted just to these two categories. 

The second objection is that the percentages may start off rea- 
sonably, but they will inevitably go up. Certainly if you follow the 
courts 'standard of superior, far above average, it would be com- 
parative and always go up. 

But again, you are the Congress. You can specify that all you 
want is a reasonable standard and it should remain there. 

As I say, the alternative is chaos. The Commission has never 
been able to deal with renewal and won't be able to deal with it if 
you just adopt 601. 

I see Dean Burch, sitting in the rear. When he was Chairman of 
the Commission he looked at the comparative renewal process and 
reluctantly came to the conclusion that one had to use these per- 
centage guidelines in local and informational. 

He said that otherwise it was just unbridled discretion and that 
wasn't fair. It wasn't fair to the public or to the broadcaster be- 
cause if a petition is filed and the broadcaster has low percentages, 
let's say 6, 5 percent in local and informational, who put him 
therein the door? The FCC put him there by failing to give the 
guideline. 

The final point goes to the use of the lottery. I think it's an 
excellent device and the Commission ought to have the discretion 
to use it. But it is a public interest statute, and I think the evil 
here is a long comparative hearing. 

That is what everybody wants to get rid of. It's been stultifying 
and has served no good public interest. I think the Commission, 
therefore, should also have the discretion to make the decision 
upon the written applications, without an evidentiary hearing, as 
to which applicant best serves the public interest. 

It can then take into account diversification, minority ownership, 
integration. The thing to eliminate here is the need for the eviden- 
tiary hearing. So I would suggest you give the Commission discre- 
tion not only to use the lottery, which may be appropriate in many 
cases, but also just to use written applications and to make a 
decision based on those applications without the need for an evi- 
dentiary hearing. 

I have draft legislation that does that. I will be glad to supply it 
to the subcommittee staff. 

Thank you. 

Senator Goldwater. Thank you very much, Mr. Geller. 



Digitized by 



Google 



91 

[The following information was subsequently received for the 
record:] 

Questions of the Committee and the Answers Thereto 

Question, Mr. Geller, you mentioned that the FCC should be given the power to 
forebear from regulation in the case of low power television applications and oper- 
ations. Would you^ease explain what you mean by that? 

Answer. The FOC is soundly moving to create a low power TV service, and to 
exempt this service from many of the usual requirements of a TV station. This 
makes good sense in light of the nature of the service (very low power and subject to 
interference from regular stations; the need to allow great leeway to experiment 
and "cut comers" in an effort to gain a foothold in the face of established competi- 
tion from the regular TV operations). The FCC might encounter legal obstacles in 
this sound course — for example, arguments that all TV stations, regular or lower 
power, must meet the requirements of 315(a), to provide reasonable opportunity to 
discuss issues of public importance (the first duty under the fairness doctrine), or 
312(a)(7), to afTord reasonable access to candidates for Federal office. I urge that the 
Commission should have the discretion to exempt the low power station from 
312(aX7) or the first duty under the fairness doctrine, while maintaining the contin- 
ued applicability of the second duty (to be fair if issues are covered) or of the eaual 
opportunities provision of 315(a). In short, a provision along these lines would be 
desirable as clarifying l^^lation, affording desirable discretion and obviating 
lengthy legal challenges. Congress could, of course, require a timely report of any 
FCC actions in the field, and could exercise appropriate oversight. 

Question, Mr. Geller, (Chairman Lee testified last week that the F(X has a variety 
of procedures that document and monitor licensee programming performance, in- 
cluding an annual problems-programs list, staff processing guidelines, continuous 
community ascertainment, and reporting requirements at renewal time. How would 
these procedures change, if at all, if S. 601 was enacted, and what suggestions would 
you make to improve current procedures? 

Answer. The provisions would not necessarily be changed at all; rather, they 
would now be examined in terms of the standard in S. 601 — whether the renewal 
applicant "substantially met the problems, needs, and interests of the residents of 
its service area in its program service." 

I repeat the suggestion I made at the hearing — namehr, that the provision be 
revised to read: ''the licensee, during the preceding term oi'^its license, has rendered 
substantial service; in determining whether such service has been rendered, the 
Commission, within one year of the date of enactment of this Act, shall adopt 
percentage guidelines for only two categories, local and informational (defined 
broadly to include aU non-entertainment programming)." Without such objective 
guidehnes, the FCC will continue to flounder and the area will remain one of 
unbridled administrative discretion," contrary to the sound policnr. See Statement 
of Chairman Dean Burch, Hearings on Broadcast License Renewal, House Subcom- 
mittee on Communications, 93d Cong., 1st Sess. ser. 93-96, pt. 2 at 1119 (1973); 
Greater Boston Television Corp. v. FCC, 444 F. 2d 841, 854 (D.C. Cir. 1970), cert. 
denied 403 U.S. 923 (1971). The cntical issue is how will the FCC make the judg- 
ment as to substantial service. It cannot make it on quality, on looking at lists of 
programs and problems, on the amount of monies spent, etc. It is driven to look at 
quantity (see, e.g., WPIX, Inc., 68 FCC 2d 381, 43 P. & F. R.R. 2d 278, 305 (1978); 
Moline Television Corp., 31 FCC 2d 264, 269-270 (1971); if the quantity figure is 
reascmable, the license should be renewed, absent the usual case where there is a 
showing of some flagrant pattern of operation inconsistent with the notion of a 
public trustee (e.g., the WLBT-TV situation, 38 FCC 1143 (1965)). So the only real 
issue is whether the FCC will announce the ''rules of game" ahead of time, and thus 
play fiedr with the broadcaster and the public. 

Senator Goldwater. And now we have Ms. Deborah Costlow of 
media access project. Ms. Ckxstlow? 

Ms. Costlow. Thank you, Mr. Chairman. 

Media Access Project is a nonprofit public interest communica- 
tions law firm which works to insure the free flow of information in 
society. MAP generally does not appear on its own behalf or engage 
in lobbying for itself or its clients. 

I have accepted the subcommittee's kind invitation to present 
viewpoints based on our extensive exposure to broadcast issues 
acquired during some 8 years of representing citizens' groups and 
inmviduals. 
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It would be naive to believe that legislation which has such 
broad support within this subcommittee, though not among the 
labor, consumer, religious, and civil rights communities, will not be 
passed in some form. 

Nonetheless, MAP believes that S. 601 is so ill-conceived, so 
fundamentally unfair, and so contrary to the very purposes it is 
supposed to achieve that we ask each member to reexamine wheth- 
er this is one bandwagon which should not be brought to a halt. 

There is much talk about the mandate conferred by the elector- 
ate last November. There seems to be a concensus that competitive 
forces in the economy should be maximized and that Government 
should limit itself to nonintrusive, self-executing regulations that 
substitute private interactions for direct Government involvement 
whenever possible. And there is a renewed emphasis on civil lib- 
erties and individual rights as embodied in the axiomatic demand 
to **get Government off our backs.'* 

S. 601 is antithetical to free competition in an open marketplace. 
It favors deeply entrenched special interests at the expense of new 
entrants. And it undermines the first amendment rights of the 
public on whose behalf it is purportedly being considered. 

The genius of the present system is that it provides strong incen- 
tives for ever increasing service in a way which rarely requires 
direct Government involvement. 

Incumbent licensees long ago learned that the way to avoid 
challenges from citizen groups or from other entrepreneurs is to 
provide good service. In other words, the success of the Communi- 
cations Act in its present form is not that it has led to a wholesale 
rash of litigation. 

Quite the contrary is true. Considering the fact that there are 
some 900 television stations in this country, the absence of a large 
number of license renewal cases is remarkable indeed, and is the 
best reason to continue the present scheme. 

S. 601 does not attempt to alter the public interest standard of 
the Communications Act of 1934. A primary goal of S. 601, as we 
understand it, is to complement the objective, contained in the 
public interest standard of enhancing the diversity and variety of 
viewpoints, information, and entertainment available to the listen- 
ing public. Yet MAP believes that S. 601 will decrease, not pro- 
mote, the diversity of viewpoints expressed on television, and 
would leave listeners and viewers, whom broadcasters are licensed 
to serve, without reasonable tools to hold broadcasters accountable 
for service deficiencies. Equally important, enactment of S. 601 
would transform the public's airwaves into private property, by 
virtually protecting and insulating iricumbent licensees from com- 
petition, and awarding what is, in effect, a license in perpetuity. 

There are numerous reasons why the current system of licensing 
was adopted, why it works so well in practide, and why it should 
not be discarded in favor of S. 601. 

Under current law, initial licensure and renewal operate not 
only to choose the best applicant to serve the public interest, but to 
guarantee that licensees remain so. 

S. 601, by removing all competitive incentives from the licensing 
process, would achieve an oppiosite effect. Not only would passage 
of S. 601 permit current television broadcasting service to deterio- 
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rate, it would also create significant barriers to open entry, the 
hallmark of a free marketplace system. 

Far from representing a true deregulation push, S. 601 locks in 
incumbent licensees. And the excessive protection it affords cannot 
be effectively challenged by the FCC, concerned citizens, or compet- 
itors prepared to do a better job by sacrificing some measure of 
profit for extra service. 

We are particularly concerned about the renewal provisions con- 
tained in section 3 of S. 601. That provision requires the Commis- 
sion to renew a license if the licensee, over the course of the 
renewal term, substantially met the problems and needs of its 
community through its programing and succeeded in avoiding any 
serious violation of the Communications Act of 1934 and FCC 
regulations. 

Morover, potential competitors for that license are prohibited 
from filing competing applications. What this offers to television 
broadcasters is a blank check to avoid both accountability and 
competition. 

Those licensees who have obtained a television broadcast facility 
under the existing law would never again have to compete in order 
to retain the license. Business competitors who can and want to 
offer better service to the community than an incumbent licensee 
would be denied any opportunity to enter the field unless and until 
a frequency happens to open up. 

Even then, applicants will be chosen not on the merits, but by 
chance. While we do not believe a free marketplace approach 
should be applied to licensing of trustees to use a scarce public 
resource, this bill is not even a defensible marketplace approach. 

The prohibition on competition is in fact the very antithesis of a 
free marketplace approach, in which vigorous competition coupled 
with the threat of new entrants acts as a restraint on monopolistic 
behavior and results in the best possible flow of goods and services 
to the public. 

S. 601, as we understand it, is intended to complement the objec- 
tive, contained in the public interest standard of the Communica- 
tions Act, of enhancing the diversity and variety of viewpoints, 
information, and entertainment available to the listening public. 
But S. 601 would decrease, not promote, such diversity, and would 
leave viewers, whom broadcasters are licensed to serve, without 
reasonable tools to hold broadcasters accountable for service defi- 
ciencies. S. 601 would transform the public's airwaves into private 
property, by insulating incumbent licensees from competition, and 
awarding what is, in effect, a license in perpetuity. 

The only winners under S. 601 are incumbent licensees. The 
losers are those applicants shut off from entry and, most impor- 
tantly, the public, which is entitled to the best service possible. 

Under S. 601, the licensee who happens to get there first will be 
able to stay there by doing as little as is necessary to get by. 

The language of section 3, being ambiguous at best, weights the 
renewal process almost totally in favor of the incumbent licensee. 
In particular, the uncertain meaning of a serious violation is likely 
to result in needless courtroom battles. 

Is it intended that each violation of the Communications Act or 
FCC rules be judged individually or cumulatively t6 be considen 
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serious? Several distinct violations could occur, each of which, ex- 
amined separately, might not rise to the level of seriousness re- 
quired to revoke a license, but which cumulatively would result in 
a failure to serve the public. 

We believe that overall performance should continue to be the 
determinant of service in the public interest, not existence or lack 
of a single flagrant violation. 

Similarly, it is unclear whether the only remedy the FCC could 
exercise if it determines that violations have been committed is 
denial of renewal. Currently, the FCC has the authority to opt for 
short-term renewal or forfeiture instead of revocation if a licensee 
comes up wanting in one or more particular areas, but is adequate 
in others. 

An additional objection to this bill is that S. 601 would remove 
from FCC consideration any acts by licensees which, although not 
directly contrary to the Communications Act or FCC regulations, 
would be contrary to the public interest. 

For instance, news slanting and news distortion which do not 
represent desirable conduct on the part of licensees, would not be 
permitted without sanction under this legislation. 

The implications which this bill holds for the growth of minority 
ownership and the infusion of new, diverse voices in the free mar- 
ketplace of ideas are ominous. The FCC's extremely promising 
distress sale program will come to a sudden halt because few, if 
any, licensee applications will become eligible for this special 
procedure. 

Eligibility arises only upon designation, and with a lessening of 
standards, fewer designations would result. And not only will in- 
cumbent licensees have a lesser legal standard to meet upon re- 
newal, they will no longer have to fear the loss of a license before 
it is their own choice to get out of the business and to pick their 
own successor. 

New entrants, especially minorities, regardless of their merits, 
will be forced to sit idly by waiting for an incumbent licensee to 
sell its license, and then at such a high price, new entrants may be 
forever precluded from joining the ranks of television broadcasters. 

New entrants at the initial licensing stage would fare no better. 
S. 601 removes the requirement from the very beginning by author- 
izing the FCC, in its discretion, to grant initial licenses or construc- 
tion permits based on a system of random selection. 

MAP vehemently opposes this lottery scheme. Where there are 
two or more mutually exclusive applicants, it is essential that a 
comparative determination be made to decide which applicant 
would better serve the public interest. 

MAP agrees with the statement of FCC Commissioner Abbott 
Washburn on S. 601 that 

Before the Commission resorts to random selection which necessarily is arbitrary, 
it should meet an obligation to exhaust the search for public interest criteria to 
distinguish and choose among competing applicants so as to effectuate the best 
practicable service standard of the Communications Act. 

It is map's fear that, given absolute discretion, the FCC will 
award licenses based on random selection in each mutually exclu- 
sive case. This would sacrifice the competitive system on an altar 
of administrative convenience. 
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Such a solution is unfair to the public which is entitled to more 
than minimal service from those given the privilege of using the 
public's airwaves. 

While the FCC could and should set certain minimal qualifica- 
tions to participate in a lottery, establishing criteria such as local 
and minority ownership, minimum levels of proposed program 
service and the like, this would tend to undermine the supposed 
advantages of administrative efficiency and noninterference which 
prompted the very introduction of S. 601. 

Instead, the lottery system would likely create scores, or even 
hundreds, of roving gamblers who will try to beat the odds by filing 
for every open frequency without regard to geography or service 
needs. 

Distribution of television licenses by lottery would thus favor 
large, well-capitalized firms capable of financing multiple filings, 
over small entrepreneurs. It would favor outsiders over local inves- 
tors. It would promote absentee ownership over local management. 

And by forcing applicants to file wherever frequencies are avail- 
able, it will favor random distribution over rational business 
planning. 

Finally, S. 601 would extend the current 3-year license term for 
television broadcast stations to 5 years. This is old wine in an old 
bottle. It is just wrong, for a reason which could not be more 
obvious. 

The amendment would reduce opportunities for oversight of tele- 
vision service to communities by either the FCC, the public, or 
competing broadcast applicants by 40 percent. 

This decrease further encourages broadcast service to deteriorate 
and allows broadcasters to lose touch with their communities. For 
these reasons, MAP opposes enactment of S. 601. 

Deregulation which does not truly foster competition and diversi- 
ty, but rather which insulates and entrenches an elite few, cannot 
be reconciled with the public's first amendment rights. 

Thank you. 

[The following information was subsequently received for the 
record:] 

Questions of the Committee and the Answers Thereto 

Question. Miss Costlow, you make the sweeping statement that S. 601 "under- 
mines the first amendment rights of the public," yet, you never say how or why. 
Please tell me how the first amendment is affected by S. 601. 

Answer. The U.S. Supreme Court's unanimous decision in Red Lion Broadcasting 
Co. V. FCC establishes as the overriding First Amendment value the "right of the 
public to receive suitable access to social, political, esthetic, moral, and other ideas 
and experiences. . . . That right may not constitutionally be abridged either by 
Congress or by the FCC." Red Lion Broadcasting Co. v. FCC, 395 U.S. 392, 390 
(1969). Yet S. 601 would directly undercut the public's First Amendment right to 
receive diverse viewpoints, information, and entertainment. As I stated in my 
testimony, S. 601 would decrease, not promote, the number of breadth of viewpoints 
expressed on television, and would leave listeners and viewers, whom broadcasters 
are licensed to serve, without reasonable tools to hold broadcasters accountable for 
service deficiencies. Despite the Supreme Court's ruling in Red Lion that "it is the 
right of the viewers and listeners, not the right of the broadcasters, which is 
paramount," id. at 390, S. 601 would tip the scales against the public in several 
ways. First, S. 601 would eliminate the requirement that licenses by awarded to the 
best applicant to serve the public interest by permitting authorization in mutually 
exclusive cases solely by lottery. Such a lottery system would be a severe hindrance 
to the goals of minority and female ownership, to local management and program- 



Digitized by 



Google 



96 

ming service, and to capping the growing trend toward excessive multiple and cross- 
ownership. 

Second, S. 601 would prevent public scrutiny of licensee performance to the 
extend necessary to insure service consonant with a public trustee. Not only would 
S. 601 extend the current three year licensing term to five years, it would also 
abolish, in effect, the public's right to question the overall adequacy of a station's 
service. Absent a serious violation of the Communications Act of 1934 and FCC 
regulations or a failure to substantially meet the problems and needs of its commu- 
nity, a licensee is assured of license renewal. As I stated in my testimony, it is 
unclear whether distinct violations would be judged individually or cumulatively to 
determine the level of seriousness required to deny license renewal for a failure to 
serve the public. The existence or lack of a single flagrant violation cannot insure 
service in the public interest. Equally ambiguous is the notion of substantial service 
to a community's problems and needs. Does S. 601 mean to exclude those minority 
elements of each community as being without the parameters of the general public 
and thus entitled only to minimal service by licensees? It seems that S. 601 would 
decrease the class of intended beneficiaries of television service and offer little 
opportunity for significant elements of the public to determine the use and user of 
their airwaves. Under these circumstances, television broadcasting can only 
deteriorate. 

Third, S. 601 creates significant barriers to entry by prohibiting the filing of 
competing applications at license renewal time. Thus, as I stated in my testimony, 
S. 601 would transform the public's airwaves into private property, by protecting 
and insulating incumbent licenses from competition, and awarding wnat is, in 
effect, a license in perpetuity. ''It is the purpose of the First Amendment to preserve 
an uninhibited marketplace of ideas in which truth will ultimately prevail, rather 
than to countenance monopolization of that market, whether it be by the Govern- 
ment itself or a private licensee." Red Lion at 390. S. 601 would serve to create just 
such a monopoly by protecting incumbent licensees from the threat of new entrants 
or competitors. Increasing diversity in both the economic and ideological market- 
places cannot occur through enactment of legislation which removes all competitive 
incentives from the licensing process. The public's First Amendment rights deserve 
greater protection than S. 601 affords. Indeed, such protection is constitutionally 
mandated and cannot be abridged. 

Question, Miss Costlow, you testified that the licensee who ''gets there first"— and 
I assume you mean is successful in being granted a license by the FCC — will be able 
to stay by doing as little as is necessary to get by. If a licensee was not properly 
serving the public, wouldn't you and your group and other public interest groups be 
able to challenge that licensee through the petition to deny process, a process, I 
might add, which is unaffected by S. 601? 

Answer. The petition to deny process is not left untouched by the provisions of S. 
601. to the contrary, S. 601 will cripple the rights of listeners to challenge all but 
the most blatant kind of misconduct. Passage of S. 601 will effectively destroy the 
system designed by Chief Justice Burger in 1966 when, as a Court of Appeals Judge, 
he said that— 

"The theory that the Commission can always effectively represent the listener 
interests in a renewal proceeding without the aid and participation of legitimate 
listener representatives fulfilling the role of private attorneys general is one of 
those assumptions we collectively try to work with so long as they are reasonably 
adequate. When it becomes clear, as it does to us now, that it is no longer a valid 
assumption which stands up under the realities of actual experience, neither we nor 
the Commission can continue to rely on it." Office of Communication of •United 
Church of Christ v. FCQ 359 FJd 991 1003-4 (D.C Cir. 1966). 

The extension of television license terms from three to five years is but the most 
obvious provision of S. 601 affecting the public's right to challenge a license. This Is 
an important change, however, because it effectively reduces enforcement opportu- 
nities by about one half. Thus, no matter how bad a broadcaster's service may be 
and no matter how much of the community may be ignored, incumbent licensees 
are likely to remain in place for a long, long time. 

This quantitative impairment of citizens' rights is only the beginning. Despite the 
fact that, by precluding the filing of competitive license applications, S. 601 places 
the primary enforcement burden for policing licensee performance on listeners,' the 
bill will create severe substantive obstacles to successful petitions to deny. As I 
noted in my testimony, the new "substantially met" language proposed for Section 



* The filing of a petition to deny process is no eas^^ task to be undertaken lightly by members 
of the general public. Substantial time and fmancial commitments must be allocated to the 
challenge by listeners and viewers who have no fmancial stake in the outcome. 
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309(jXl) of the Communications Act greatly increases the burden upon a challenger. 
Moreover, that section's limitations upon consideration of matters which ma^ have 
arisen in prior license terms will also impair the filing of successful petitions to 
deny. I also pointed out the tremendous problems with the ''serious violation" 
language of proposed Section 309(jX2). In particular, it would appear that citizens 
who can document continuous, repeated and unremedied violations of either FCC 
regulations or the Communications Act of 1934 may not be able to bring a license 
challenge if each violation is to be considered ''serious" only on an individual basis. 
For example, a licensee who fails to maintain a public file, who refuses to meet with 
concemea citizens even to discuss their concerns and who fails to identify a sponsor 
who has provided programming which addresses one side of a ccmtroversial issue 
may well be entitled to immediate, unconditional renewal if those "violations" 
relate only to general public interest standards or are not otherwise deemed "seri- 
ous". It would seem that even continuous news staging, slanting or distortion, no 
matter how egregious and no matter how it may affect the private interests of the 
licensee, will not preclude license renewal. . 

Finally, it is important to reiterate the practical impact of S. 601 upon public 
groups seeking to insure high quality service. To say that there still remams a right 
to file petitions to deny is to ignore the way in which the renewal process has 
operated over the last decade. As I testified, the success of the current statute is 
seen in the relatively few petitions to den^r which are brought. For each such case, 
there are numerous instances in which citizens' groups are able to resolve their 
disputes with broadcasters by means of conciliation. Such negotiations, which gener- 
allv involve entering into a written agreement to improve service, are vastly prefer- 
able to rancorous, expensive litigation.^ However, the historical fact is that they did 
not take place prior to the time that citizens were afforded standing to bring license 
renewal cases. Thus, by reducing the number and attenuating the strength of 
petitions to deny renewal, S. 601 will actually impair a process which promotes 
private solutions and keeps government out of the way.^ 

Senator Goldwater. Thank you v^ry much, Ms. Costlow. 

Knally, we have Mr. Francis Martin III, president of Chronicle 
Broadcasting Co. of San Francisco. Mr. Martin. 

Mr. Martin. Mr. Chairman, my name is Francis A. Martin. I am 
president of the Chronicle Broadcasting Co. of San Franciso and 
appear here today on behalf of the Newspaper Broadcasting Com- 
mittee, an informal group of newspaper publishers and broadcast- 
ers with colocated ownership of newspaper and broadcast facilities 
in various cities across the country. 

The Newspaper Broadcasting Committee supports S. 601, the 
Broadcast Licensing and Renewal Act, and welcomes the subcom- 
mittee's holding hearings on this bill. We believe this legislation 
speaks directly to the public interest, especially with respect to the 
stabilizing effect it will have upon the license renewal process. 

At present, broadcasters have only vague knowledge of the stand- 
ards the FCC might apply in determining whether license renewal 
applications are worthy of renewal. In part, this results from an 
inherent flaw in the comparative renewal process. That process 
requires a comparison of the actual performance of the existing 
broadcast licensee with the paper organization and "blue-sky 



* In the ¥rord8 of former chairman Dean Burch, "that kind of amicable settlement generally 
markedly serves the public interest." In n KCMQ Inc., 25 FCC 603, 605 (Burch, Chairman, 
dissenting), reversed sub nom. Office of Communication of the United Church of Christ v. FCQ 465 
F.2d 5l9a).C. Cir. 1971). 

' Thai the current petition to deny process serves the goal of minimal governmental intrusion 
and lessens attendant administrative costs was endorsed by then U.S. Court of Appeals Chief 
Justice Burger when he stated: "Unless the Commission is to be given staff resources to perform 
the enormously complex and prohibitively expensive task of maintaining constant surveillance 
over every licensee, some mechanism must oe developed so that the legitimate interests of 
listeners can be made a part of the record which the Commission evaluates. . . . rO]n a renewal 
application the 'campaign pledges' of applicants must be open to comparison with 'performance 
in o^oe' aided b;^ a limited number of responsible representatives of the listening public when 
such representatives seek participation." (Xfice of Communication of the United Church of 
Christ V. FOa 359 F.2d 994. 1005 (fic. Qr. 1966). 
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promises of a competing applicant who is generally without any 
previous broadcasting experience. 

It is difficult, if not impossible to define reasonable standards for 
comparing two such wholly incomparable factors as these. In fact, 
the FCC wisely recognized the absurdity of appl3dng such standards 
when it requested Congress to abolish the comparative renewal 
process altogether. 

We believe that the core centerpiece of the license renewal proc- 
ess must be the past operating performance of the station and not 
such extraneous factors as ownership and full-time participation by 
the station owners in station operation. The FCC has now come to 
believe, as we do, that these are extraneous criteria which simply 
are not pertinent to a sound renewal process. 

Just 1 year ago, in hearings before the House Subcommittee on 
Communications, the FCC testified that "these two comparative 
criteria are structural in nature and were developed primarily to 
enable the commission to choose grantees for new facilities . . . 
and are not necessary for sound renewal policies." However, the 
courts have repeatedly stymied the Commission in its attempts to 
rationalize the comparative renewal process and prevent the desta- 
bilizing effect court decisions have on local broadcast operations 
and the public interest. 

In 1970, the FCC issued a policy statement that a licensee which 
provides meritorious service can expect license renewal. However, 
this policy was hardly in place before it was struck down by the 
U.S. Court of Appeals in the Citizens Communication Center case. 

The court thereafter ruled in the WESH case that standards in a 
comparative renewal hearing could be no different ihan those for 
initial license applications out then directed the FCC to adopt 
renewal standards without indicating what kind of standards it 
would approve. It is no wonder then that we find license renewal 
policy littered with utter confusion. 

As a result, broadcasters do not know how they will be judged at 
renewal time, and this uncertainty regarding license renewal cre- 
ates operational instability which is clearly adverse to the public 
interest. Stability of ownership and operations historically contrib- 
uted significantly to the quality of broadcast services provided to 
local communities. 

The Newspaper Broadcasting Committee wholeheartedly sup- 
ports the inclusion in 8. 601 of a very simple solution to the 
current license renewal confusion — base the decision on whether to 
renew a license on the broadcaster's operating performance. Li- 
censees would know that the centerpiece for determining renewal 
would be past operating performance, not the court's piecemeal 
approach, which in the past has found it substituting conflicting 
and judicially unfounded views for those of the FCC in an effort to 
restructure the industry on a case-by-case basis. 

To achieve the best possible service in the public interest re- 
quires two separate, but compatible principles: performance which 
meets the standards set by the FCC, and stability which will enable 
the broadcaster to make the substantial investments of personnel 
and equipment necessary to obtain quality programing in today's 
world. These are thoroughly compatible principles, because the 
knowledge that a licensee will be judged on performance provides 
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sufTicient stability for broadcasters to make the necessary invest- 
ments to meet and, over time, raise standards of performance. 

We believe S. 601 is designed to accomplish these objectives, 
because it implicitly prevents the intrusion of irrelevant factors, 
such as ownership and management structure, into the renewal 
process. However, because the Court of Appeals has been so eager 
to impose its own views on FCC license renewal policy, we urge 
that the committee report indicate a clear intent to exclude these 
and other factors not specifically stated, and thus put to rest the 
confusion arising from prior court actions. 

We also recommend that the committee consider revising the 
renewal criterion in S. 601 which now refers to the qualifications 
listed in section 308(b) of the Communications Act. We understand 
that the intent of the bill is to include consideration of the licens- 
ee's character and technical qualifications. Without recommending 
specific statutory language at this time, we would suggest that this 
intent be more specifically stated, and we would apreciate the 
opportunity to offer some suggested language. 

In summary, the main message I bring to your subcommittee 
today is that the core focus of the license renewal process must be 
licensee operating performance. It is the licensee's operating per- 
formance which most directly affects the public interest, and it is 
therefore operating performance which should be the core consider- 
ation in determining if the public interest will be served by renew- 
al. 

The Newspaper Broadcasting Committee believes legislation such 
as S. 601 is a significant and progressive step in the legislative 
effort to bring clarity to the license renewal process and stability to 
local broadcast operations. This subcommittee and all its members 
are to be commended for their awareness of the problem and their 
determination shown in seeking to resolve it effectively. 

The newspaper-broadcaster committee offers its full support in 
securing passage of S. 601 and wishes to thank the subcommittee 
for its courtesy in allowing us to testify in support of the bill today. 
If you have any questions concerning this statement, our views of 
S. 601, or the Newspaper Broadcast Committee, I will be happy to 
try and answer then. 

Thank you. 

Senator Goldwater. Thank you very much, Mr. Martin. 

[The statement follows:] 

Statement of Francis A. Martin III 

Mr. Chairman, my name is Francis A. Martin. I am president of the Chronicle 
Broadcasting Company of San Francisco, Cahfornia, and am appearing here today 
on behalf of the Newspaper-Broadcaster Committee, an informal group of newspa- 
per publishers and broadcasters with co-located ownership of newspapers and broad- 
cast facilities in various cities across the country. 

The Newspaper-Broadcaster Committee supports the introduction of S. 601, the 
"Broadcast Licensing and Renewal Act," by a bipartisan group of the Subcommit- 
tee's members, and welcomes the Subcommittee s timely action in holding these 
hearing on the bill. The bill significantly clarifies the license renewal process by (1) 
extending the license term from three to five years, (2) providing clear criteria for 
license renewal decisions, and (3) precluding consideration of other applications 
until after a determination is made whether renewal of the broadcaster's license is 
in the public interest. 

The Newspaper-Broadcaster Committee believes this legislation speaks directly to 
the public interest, especially with respect to its stabilizing effect upon the license 
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renewal process, and wishes to offer its support and assistance during the bill's 
further consideration. 

The Newspaper-Broadcaster Committee was formed two years ago in response to 
precisely the same problems which section three of this bill seeks to address. 
Historically, broadcasters have had only vague knowledge of the standards the 
Federal Communications Commission might apply in determining whether license 
renewal applications, oftentimes buttressed by long records of actual service to their 
communities, were worthy of renewal. 

In part, this resulted from an inherent flaw in the comparative renewal process. 
That process currently requires a comparison of the actual performance of the 
existing broadcast licensee with the paper organization and "blue sky" promises of a 
competmg applicant who, experience has shown, is eenerallv without any previous 
broadcasting experience. It is difficult, if not impossible, to define reasonable stand- 
ards for comparing two such wholly incomparable factors as these. In fact, the FCC 
wisely recognized the absurdity of applying such standards and requested Congress 
to abolish tne comparative renewal process altogether. * 

In addition to the inherent inconsistency of this "apples and oranges" comparison, 
the comparative hearing procedure has resulted in the application of unrealistic 
comparative criteria whicn, although perhaps proper ana relevant in an initial 
license application where no record of previous broadcast operations exists, have no 
place in considering whether an existing license should be renewed. Chief among 
these are the Commission's criteria of ownership (the "diversification" factor), and 
of management structure (the extent of full-time participation in station operation 
by the station's owners). 

Now too, the FCC has come to believe, as we do, that these are extraneous criteria 
which simply are not pertinent to a sound renewal process. Just a year ago in 
hearings before the House Subcommittee on Communications the FCC testified that: 

"These two comparative criteria . . . are structural in nature and were developed 
primarily to enable the Commission to choose grantees for new facilities . . . and 
are not necessary for a sound renewal policy." ^ However, the courts have repeated- 
ly stymied the Commission in its attempts to rationalize the comparative renewal 
process and prevent the destabilizing eftect court imposed decisions have on local 
broadcast operations and the public interest these stations serve. 

In 1970, the FCC issued a Policy Statement that a licensee which provides merito- 
rious service can expect its license to be renewed ^— a practical and reasonable 
approach, we believe, based upon a core renewal standard of licensee performance 
and not extraneous factors unrelated to licensee performance. However, this Policy 
Statement was hardly in place before it was struck down by the U.S. Court of 
Appeals in the Citizens Communications Center case, in which the court interpreted 
the Communications Act as requiring a comparative hearing in a renewal case 
identical to that of initial license applications.^ Clearly, this is not an approach to 
license renewal which promotes broadcasting stability and considers the past operat- 
ing performance of the local station as the core centerpiece in determining whether 
a station has served the public interest and therefore qualifies for renewal. 

More recently, in the 1979 WESH case, the Court of Appeals dealt another 
setback to the FCC's policies, causing even greater confusion and further destabiliz- 
ing the renewal process.* In WESH, the FCC approved renewal of a Da^na Beach, 
Florida television license over a competing application. The Court of Appeals re- 
versed this decision because it felt the Commission had given to much weight to the 
licensee's "less than superior" performance, and had not given sufficient demerits to 
the licensee for its owner's interest in some stock in a Des Moines, Iowa newspaper 
and the New York Times Company, and the owner's lack of full-time participation 



' See Formulation of Policies Relating to the Broadcast Renewal Applicant Stemming from 
the Comparative Renewal Process, 6« FCC 2d 419. 430 (1977). 

* Statement of Richard J. Shiben, Chief, Broadcast Bureau, Federal Communications Commis- 
sion, before a hearing of the Subcommittee on Communications of the House Committee on 
Interstate and Foreign Commerce on the bill H.R. B228, April 23, 1980. 

''Policy Statement Concerning Comparative Hearings ivolving Regular Renewal Applicants, 
22 FCC 2d 424 (1970). The Policy Statement was issued in response to the so-called WHDH 
decision. 16 FCC 2d 1. affd sub non. Greater Boston Television Corporation v. F.CC, 143 U.S. 
App. DC. 383. 403 U.S. 923 (1971). In response to WHDH. Congress considered a bill. S. 2004 
(9lst Cong., 1st Sess.) which, like S. 601, would have prevented consideration of competing 
applicants until the Commission had first considered whether renewal of the license was in the 
public interest. However, the 1970 Policy Statement made the bill unnecessary, at least for a 
time. 

* Citizens Communications Center v. FCC. 145 U.S. App. D.C. 32. 447 F2d 1201 (D.C. Cir. 
1971). 

H\'ntrai Florida Enterprises. Inc. v. FCC. 194 US App. DC. 118. 598 F. 2d 37 (1979); 44 RR 
2d 345, opinion modified on rehearing 44 RR 2d 1567. 
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in the station's day-to-day operation — two factors far removed from this station's 
past on-air performance. 

The Court at first ruled that standards in a comparative renewal hearing could be 
no different that those for initial license applications, but then directed the FCC to 
adopt renewal standards without indicating what kind of standards it would ap- 
prove. It is further interesting to note that the Court in this decision did not find 
fault with WESH's broadcast performance but only with factors which were totally 
consistent with the FXX's long-standing renewal policy, lawful, and unrelated to this 
stations's broadcast operations. 

The WESH case has left license renewal policy in a state of utter confusion which 
even the Court on its periodic forays into this area finds impossible to sort out 
through judicial interpretation. As a result licensees are without knowledge of how 
they will be judged at renewal time, and this uncertainty creates a real disincentive 
to making Ithe investments necessary today for quality programming. This present 
uncertainty regarding license renewal is not in the public interest, we believe, 
because it creates operational instability which cleraly is adverse to the public 
interest. 

Because of their affiliations with newspapers, the members of the Newspaper- 
Broadcaster Committee have been especially susceptible to this uncertainty regard- 
ing the standards for renewal of their licenses. This is ironic, since these companies 
often obtained these licenses during the early days of broadcasting at the urging of 
the FXX, which was seeking out applicants to take on the then risky business of 
broadcasting as part of the papers' tradition as a public information medium. This 
was so, for example, in the case of the San Francisco Chronicle, which was the sole 
applicant (two others were withdrawn) for the KRON-TV license in San Francisco 
in 1948. 

The members of the Newspaper-Broadcaster Committee are proud of the stability 
of service in the public interest which they have compiled since broadcasting's early 
years. Indeed, the FCC in its crossownership rulemaking recognized that the news- 
paper-broadcast owners as a group had established a "long record of service" in this 
tradition, noting that its studies found a noticeable superiority in the group in 
several categories of local programming.^ 

Because of this tradition of service, the Newspaper-Broadcaster Committee whole- 
heatedly supports the inclusion in S. 601 of a very simple solution to the current 
license renewal confusion — base the decision whether to renew a license on the 
broadcaster's operating performance, and nothing else. We believe the public inter- 
est is served by basing renewal decisions on whether the licensee has done a good 
job. Licensees would know that the centerpiece for determining renewal would be 
past operating performance and not the courts' vague helter skelter approach which 
oftentimes finds them substituting their own conflicting and judicially unfounded 
views for those of the FCC in an effort to restructure the industry on a case by case 
baysis. 

"Adequate service in the public interest is, in part, dependent upon the stability 
of such broadcast operations."^ 

To achieve the best possible service in the public interest requires two separate, 
but not incompatible, principles: performance which meets the stcuidards set by the 
FCC, and stability which will enable a broadcaster to make the substantial invest- 
ments in personnel and equipment necessary for quality programming in today's 
world. These are not incompatible, because the knowledge that a licensee will be 
judged on his or her performance provides sufficient stability for that broadcaster to 
make the necessary investments to meet, and over time, raise those standards lof 
performance. Stability of ownership and operations has historically contributed 
significantly to the quality of broadcast services provided to local communities. This 
stability benefits the public because it creates an atmosphere of public trust in a 
community's local media — an asset for the community not easily acquired and 
clearly not bought. 

We believe S. 601 is designed to accomplish these obiectives. By providing that 
renewal will be based on whether the licensee has met the needs of the community 
and has not violated the Communications Act or the Commission's rules, the bill 
implicitly prevents the application of irrelevant factors such as ownership and 
management structure. However, because the Court of Appeals has been so eayger to 
impose its own interpretation of how the Commission should implement its lawful 
responsibility to determine and carry out license renewal policy, we urge that the 
Committee report indicate a clear intent to exclude these and any other factors not 



^See FCC v. National Citizens Committee for Broadcasting, 436 U.S. 775, 806-807 (1978). 
^ Statement of Richard J. Shiben, supra. 



79-425 0—81 7 

Digitized by 



Google 



102 

specifically stated, and therefore to put to rest once and for all the real confusion 
arising from the WESH case. 

We also would recommend that the Committee consider revising the third re- 
newal criterion, which now refers to the qualifications listed in section 808(b) of the 
Communications Act. We understand that the intent of the bill is to include consid- 
eration of the the licensee's "character" and technical qualifications. Without rec- 
ommending specific statutory language at this time, we would suggest that this 
intent be more specifically stated, and we would appreciate the opportunity to offer 
some suggested language. 

In summary, the main message I bring to your Subcommittee today is that the 
centerpiece or core emphasis for license renewal must be licensee operating per- 
formance. It is a licensee's operating performance which most directly affects the 
public interest and it is, therefore, operating performance which should be the core 
consideration in determining if the public interest will be served by renewal. The 
Newspaper-Broadcaster Committee believes legislation such as S. 601 is a significcmt 
and progressive step in the legislative effort to bring clarity to the license renewed 
process and stability to local broadcast operations. Triis Subcommittee and all of its 
members are to be comniended for their awareness of this problem and the determi- 
nation they have shown in seeking to resolve it effectively. The Newspaper-Broad- 
caster Committee offers its full support in securing passage of S. 601 and wishes to 
thank the Subcommittee for its courtesy in allowing us to testify in support of this 
bill today. 

If you have any questions concerning this statement, our views on S. 601 or the 
Newspaper-Broadcaster Committee, I will be happy to try and answer them. 

Thank you. 

Senator Goldwater. Both Senator Schmitt and Senator Cannon 
had to leave to go to other subcommittee meetings, which is sort of 
a problem all of us face. So their questions will be submitted to 
each of you for your written answers. 

Let me ask you, Mr. Martin, are you affiliated directly with the 
ANPA, or is your organization a separate organization that sort of 
parallels it? 

Mr. Martin. We are an informal, separate organization that was 
brought into being by the confusion of the court decisions that 
arose in 1977 on cross-ownership of media. We hope to go out of 
business once we have resolved that confusion. 

Senator Goldwater. Thank you. 

Mr. Dunham, I asked Mr. Erlick a question about making what- 
ever parts of S. 601 would apply to the type of case such as RKO 
retroactive. He wanted to think about it and submit a written 
answer. 

Would you want to do the same? 

Mr. Dunham. Yes, I would, Mr. Chairman. Thank you. 

[The following information was subsequently received for the 
record:] 

Questions of the Committee and the Answers Thereto 

Question. Should the applicable provisions of S. 601 apply retroactively, in particu- 
lar, to a case like RKO ueneraP 

Answer. As explained more fully in my prepared statement, NBC supports a 
statutory performance-based renewal standard at this time. If it is in the public 
interest as a matter of sound principle to base renewal on past performance in 
accordance with the provisions of S. 601, then there is no reason not to apply those 
same provisions to pending cases as well. 

We are not sufficiently familiar with the specific RKO General case to give any 
opinion as to whether retroactive application of the standards contained in S. 601 
would affect the outcome of that particular case. 

Question. What is the impact of the five-year license term on NBC as a group 
owner? 

Answer. We acrree with Chairman Goldwater's prediction that extension of the 
license term will add stability to the operation of and investment in television 
broadcast facilities. In addition, extension of the television license term from three 
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to five years would relieve each of NBC's owned television stations of some of the 
time and effort required to collate, prepare and file license renewal applications. 
Preparation of a renewal application requires the dedication of considerable station 
resources and personnel— not only staff level employees but management. By per- 
forming this task every five instead of every three years, station executives' time and 
resources can be better applied to services directly related to station operations. 

Question, The FCC has been repeatedly criticized for bending over backwards to 
assure that the incumbent licensee is renewed. Does this bill heighten that criti- 
cism? 

Answer. Even assuming this criticism were now valid (which we believe it is not), 
the bill does not increase assurance of renewal to incumbent licensees. It is natural 
to expect that most licensees will operate in a manner so as to warrant renewed. 
Under the bill, the Commission will have the ability to review licensee qualifica- 
tions, performance, and compliance with the Act and FCC regulations in determin- 
ing whether renewed is in the public interest. These are the proper criteria to be 
evcduated, and licensees meeting the standards can and should be renewed. 

The bill would eliminate the quixotic competing application process which now 
can plunge an incumbent licensee into a lengthy and expensive comparative hear- 
ing, regardless of its performance. S. 601 properly recognizes that if a licensee 
deserves renewed, it should not be subjected to this process. 

Question. Your Statement suggests that the standard for renewal be that the 
Commission find that the "licensee's performance during the preceding term of its 
license, served the public interest." How would you define the public interest and 
how would the Commission apply that standard? 

Answer. The purpose of our su^estion was to avoid unnecessary legislative 
restrictions on the FCC's regulatory flexibility. The public interest standard, focused 
in the renewal context on the licensee's past performance, provides the FCC with 
considerable flexibility. As the Supreme Court recently reiterated, the public inter- 
est standard of the Act is "a supple instrument for the exercise of discretion by the 
expert body which Congress has charged to carry out its legislative policy," {Ft^C v. 
imCN Listeners Guild U.S. (1981), reported at 49 RR 2d 271). 

Given today's rapidly changing communications technology and marketplace, it 
would be preferable not to lock the FCC into specific regulations or standards. 
Rather, it should have the ability to modify, reduce or eliminate regulations in 
reroonse to new marketplace conditions and public needs and interests. 

Kegardless of the language that articulates the statutory standard, the Subcom- 
mittee should make clear in its Report on the bill that the FCC is not required to 
continue existing ascertainment requirements or the requirement that program- 
ming respond to ascertained problems, needs and interests. 

Question, Last week. Chairman Lee testified that random selection would allow 
the FCC to set minimum public interest quedifications and to adopt reasonable 
procediural rules. What would you envision to be "minimum" public interest qualifi- 
cations, and what rules would you recommend the FCC adopt? 

Answer. NBC believes that a rational choice among qualified applicants is prefer- 
able to random selection or lottery because it helps to ensure the public will receive 
the best practicable service. The Commission should examine the public interest 
qualifications of applicants at least up to the point where the differences between 
mem are so small that further administrative comparison would have no public 
interest benefit. At that point, perhaps, a system of random selection could be 
applied if it reduced administrative costs. Where this line is to be drawn is a 
difficult and complex question that requires further study and discussion. 

If the FCC were to apply "minimum" public interest qualifications for applicants 
for new frequencies, we oelieve they should be limited to those set forth in Section 
308(b) of the Act, i.e., citizenship, character, financial and technical. 

Senator Goldwater. All right. Now I have a question for you. 

The FCC has been repeatedly criticized for bending over back- 
ward to assure that the incumbent licensee is renewed. Do you 
think this bill heightens that criticism? 

Mr. Dunham. No, I would not think so. Our experience with the 
comparative process, for example, has been that the present system 
is really quixotic. It does not provide a competitive spur to the 
broadcaster to perform a better service. Competition in the market- 
place» the broadcaster's need to reach the audience in its communi- 
ty, provides that incentive. 
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Our own experience in Los Angeles some years ago exemplifies 
that. We had a competitive challenge filed by a group which sought 
to take away our license to operate television station KNBC on the 
ground we owned four other stations, we owned a broadcast net- 
work, and various other matters. We tried to put in issue our 
performance— that is, what that station had done by way of provid- 
ing programs to the community. The challenger opposed that. 

Under the law, it was not then clear whether or not the chal- 
lenger would be successful in keeping evidence of performance out. 
Yet that particular station had one of the best performance records 
of any station in the country, and the FCC ultimately noted as 
much. But it took 2 years of all kinds of legal jockeying even before 
we reached any hearing, and the cost to us was, let's say, $1 
million as an estimate. The process did not in any way improve 
service. 

Now, it may be that to a statistician the result of the KNBC case 
was that the FCC granted renewal to an incumbent licensee. The 
fact is, if performance should be the test— and in our view, it 
should— then that license should have been renewed without a 
contest. 

We think the thrust of this bill, to provide that performance and 
not unrelated matters be the main and sole criterion for license 
renewal, is the best hope of continuing to see that broadcast licens- 
ees provide quality broadcast service to their communities. 

Senator Goldwater. Thank you very much. Ms. Engsberg, you 
brought up the subject of public benefits. And we hear tnat once in 
a while. Not as often as I thought we would. 

Would you like to prepare a paper or short statement on what 
you consider to be public benefits other than what we talk about in 
the divisions of the FCC? 

Ms. Engsberg. Certainly, if you are asking us to address that 
question in writing, we would be happy to do so. 

Senator Goldwater. It would probably require a lengthy answer, 
and I don't know if what is public benefit in Washington would be 
public benefit, say, in Salt Lake City or Seattle. 

Ms. Engsberg. That precisely is part of the problem, and we 
would be happy to address that. 

Senator Goldwater. Thank you. 

Ms. Engsberg. Yes. 

Senator Goldwater. Now, Ms. Engsberg, you testified that S. 601 
eliminates the "spur of competition from renewal application by 
barring competing applicants. 

How much of a spur is the current process when only one licens- 
ee has ever lost his license to a challenger? 

Ms. Engsberg. Well, I don't believe that actual loss of license is 
the criterion for judgment on whether the comparative hearing 
proceeding provided the necessary spur of competition or not. I 
think the fact that the comparative hearing situation exists, and 
that there is some situation where broadcasters will be judged and 
their behavior will be monitored is the spur of competition that we 
are talking about here. 

I think in the case of the comparative hearings that the existing 
procedures are overcomplicated. But I would urge Congress to work 
with the Commission to simplify these and to shorten the proceed- 
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ings and to provide some kind of more clear-cut criteria, rather 
than totally eliminate the situation at all, because we do think it 
does matter. 

Senator Goldwater. The reason I was interested, I believe there 
have been 20 cases before the FCC. One of them lost its license to a 
challenger. Your argument then is that the FCC should be more 
stringent, or that we make the law more stringent? 

Ms. Engsberg. Not necessarily that the law be more stringent, 
but that it be more effectively instituted in this case. I don't think 
the fact that one license is lost is the criterion that needs to be 
made for judgment. 

Senator Goldwater. Would you make the law require more 
compliance? 

Ms. Engsberg. More compliance with what? 

Senator Goldwater. With, say, we set up, say we wind up what 
set of rules by which a licensee has to adhere in order to have that 
license renewed. Would you also include in the law language that 
would make the FCC more sensitive to those rules? 

Ms. Engsberg. I certainly would think so, yes, sir. I think part of 
the problem we have with the existing rules is not that the under- 
lying concepts are wrong. I indeed think they are very sound. That 
the public interest is sound. 

I think it is in the implementation that we have the problems. 
And that is where we need to concentrate the efforts. Yes. 

Senator Goldwater. Thank you. Did you have anything to add, 
Mr. Geller? 

Mr. Geller. Yes, I just wanted to say in answer to your question 
that the comparative renewal has been a complete failure. There 
has been no incumbent that has ever lost on competitive criteria. 
They have all been renewed. Some of them were quite bad. Moline 
was very bad. I think you have made a vast improvement. I don't 
see why everybody doesn't coalesce around it. That is, instead of 
trying to spur substantial service, just require it. 

I think you still will be nowhere unless you use the percentage 
guidelines. You will still have the same issues. Once you use what- 
ever are reasonable percentages as to substantial service in local 
and informational, you finally will have peace, stability and com- 
monsense in this area. 

But to hold on to something that hasn't worked for half a cen- 
tury and has been a complete failure in spurring substantial serv- 
ice seems to me to make no sense at all. 

Senator Goldwater. That is what prompted my first question of 
the lady, because I don't know if we can write one standard set of 
rules to go by that will apply universally across this country in big 
communities and small communities, and communities of the 
South, with the West, with the North, the East and so forth. I can't 
conceive of that. 

On the other hand, I don't know if it's wise to leave it to the good 
judgment, so to speak, of any one group. 

Mr. Geller. It is difficult. But as we both would agree, every 
station. South, North, East or West, has to render local and infor- 
mational programing. That is the congressional scheme in 307(b) 
and 315. It is true that there may be differences between the major 
market and the smaller market. 
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And so, the FCC may want to use a range of 10 to 15 percent for 
local and informational. But I think that without the range, with- 
out some indication of what the objective standards are, the area 
will remain chaotic. Even if you get rid of the comparative renewal 
which I agree with you has been a failure and ought to be done, 
you will still have the petition to deny. 

The petitioner will come in and say that substantial service has 
not been rendered — that the incumbent has not substantially met 
the needs, problems and interests. There has to be some way to 
deal with that. I think that you are driven to percentage guidelines 
in the local and informational programing categories, or you have 
again the same uncertainty. And it isn't fair. 

This is a very sensitive area. And I think that the Congress 
should require objectivity. 

Senator Goldwater. As I understand, this bill leaves that pretty 
much as it is. It doesn't change it. 

Mr. Geller. Yes, it does. What I am suggesting is an improve- 
ment — that you require the Commission to adopt programing per- 
centages in the two categories and only those two, local and infor- 
mational, as to what is substantial service; to do so within 1 year; 
and to prohibit the FCC from using other categories or a standard 
that keeps increasing. 

Senator Goldwater. You had something, Mr. Martin? 

Mr. Martin. Senator, I think it might be a mistake to try and be 
too specific in this bill with respect to quantitative standards. 
There is a very great difference between large markets, medium- 
size markets and small markets. Quantitative standards also can- 
not take into account the rapidly changing nature of this industry. 

The decade of the 1980's, I believe, is going to see major change 
in broadcasting as we have known it. I think you might find that 
you were shackling the FCC in determining performance standards 
if you were to put in this bill a rigid set of quantitative standards. 

In San Francisco we have now eight broadcasting stations on the 
air. We probably will have more within a couple of years. We have 
38 percent cable penetration. We have the distant importation of 
signals. 

To say that all stations should have X amount of news program 
and Y amount of public affairs, I think will restrict broadcasters in 
that certain types of stations would not be able to narrow cast 
through their programing. I think that is a service to the public in 
markets that the public definitely wants. 

We operate stations in Wichita and Omaha, as well. We have 
invested a very sizable amount of money in the Washington bureau 
that has satellite interconnection with all three stations for which 
there is no revenue benefit derived. 

In Wichita we run an all-night movie service on our station 
because that station serves the Boeing aircraft factory there that 
has a 24-hour shift. If all of a sudden we find ourselves in a 
situation where we have to meet quantitative standards, we might 
end up reducing our broadcast day in order to make those percent- 
ages meet those quantitative standards. 

I think it would be a great mistake for this bill to try and be that 
specific. The FCC needs some latitude in this area, I believe. I 
believe that the public interest is served by determining whether a 
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license should be renewed on the basis of performance. The FCC 
should be primarily charged with determining what those perform- 
ance standards are so they can adjust as the industry grows and 
changes. 

Senator Goldwater. I am inclined to agree with that statement 
in its broad aspect, because I still think it is impossible for us to 
write a set of rules that are going to apply across the board. I will 
give you just an example problem. 

My State only has about 3 percent black. Yet, 20 percent Mexi- 
can descendants and a large percentage of Indians. Now, you 
couldn't use the rule that would apply to the South in my part of 
the country. I think it has to be written so that we direct the rule, 
say, at a minority group and not be specific. And I would like to 
see it become less specific in all cases and leave it up to the 
judgment of the FCC, at the same time protecting the fact that we 
might not always have a FCC that everybody agrees with. You had 
a little problem? 

Mr. Dunham. Mr. Chairman, if I might just add to that, picking 
up where Mr. Martin left off, there is something instructive, I 
think, in the recent Supreme Court decision in the radio format 
case. The FCC for years tried to get away from being required to 
look at format changes for radio because they involve rather 
ephemeral and particularly marketplace judgments by the licensee. 

But the court of appeals recurrently held the FCC to that re- 
quirement. It said to the FCC, you must regulate format change. 
The Supreme Court finally took that case and last week came 
down with its decision and said the FCC should have the flexibility, 
should it decide to do so, to withdraw from regulating format 
choice. The Supreme Court pointed out that the genius of the 
public interest standard, although it sounds vague, is that it pro- 
vides, in their words, a '^supple instrument" for the Federal agency 
to use to see that licensees can meet the particular needs of their 
communities. 

It seems to me, to urge the Congress to go beyond that, and in a 
statute, provide either quantitative standards, or use language that 
looks as if we must continue the present ascertainment process, is 
to lose an opportunity. 

If the FCC should decide as it has with radio, to reduce ascertain- 
ment requirements for television, I would certainly hope they 
would be free to do so as a legislative matter. And certainly in 
terms of deregulation, a bill now ought to look in that direction. 
That is why we would favor the more general reference to public 
interest, confined, however, to performance by the licensee, because 
we think that is what really should count. 

Senator Goldwater. Yes, Mr. Geller. 

Mr. Geller. Could I just take 30 seconds to say that I am not 
suggesting that you write the standards. I am suggesting that you 
have the FCC do it. And I am suggesting that the categories be 
broad. 

For example, informational wouldn't be broken into news and 
public affairs. It would simply be defined as nonentertainment. The 
other thing I would say is that this was supported by half the 
broadcasters filing in an FCC docket, including NBC; they support- 
ed the notion in order to gain some objectivity. 
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The third thing I would say is when Mr. Martin talks about 
performance, it is a marshmallow word. What does it mean? I 
would be pleased to have him say what would be looked at? Would 
you look at the programs, or a list of them? You will end up, just 
as the Commission does, looking at quantity because there is noth- 
ing else that you can look at. 

Senator Goldwater. I am inclined to agree with you. I think 
that legislation is about the most restrictive thing you can live 
under in this country. 

I thank all of you for coming. We do have, as I indicated, some 
written questions for each of you. The subcommittee will leave the 
record of the hearing open for 2 weeks to allow interested parties 
to submit additional materials. 

This will, also, give the staff an opportunity to seek written 
responses to other questions it may want to ask. 

We want to move very expeditiously to have the committee 
consider and pass on this bill. I am hopeful we can set a date as 
soon as possible. In fact, I would like to see the Senate have an 
opportunity to pass or reject this bill by the Blaster recess. 

So, I thank all of you for being with us today. And don't hesitate 
at any time to give us hell when you think we need it. 

Thank you. 

[Whereupon, at 11:43 a.m., the hearing was adjourned.] 
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ADDITIONAL ARTICLES, LETTERS, AND STATEMENTS 

Statement op Daniel J. Popeo, President op the American Legal 

Foundation 

My name is Daniel J. Popeo and I am President of the American Legal Founda- 
tion (ALF or Foundation). I appreciate this opportunity to include my comments on 
S. 601, the "Television Licensing and Renewal Act of 1981," in the hearing record 
because ALF believes that the bill presents important issues of mass communica- 
tions public policy. 

The American Legal Foundation is a national, non-profit organization which is 
working to encourage diversity and eliminates bias in the broadcast media. ALF 
strives to enhance the public's awareness of media issues relating to free enterprise 
through publications, national conferences and speaking engagements and attempts 
to initiate legal reform through practice before federal courts and regulatory agen- 
cies. 

ALF believes that television's importance as a means of communication among 
Americans is beyond question. S. 601, together with S. 270 on which hearings have 
already been held, offers fundamental changes in nationar policy toward el^ronic 
media. S. 601 would enact four m^or changes: 

(1) The license period for television broadcast stations would be extended from 
three years to five; 

(2) The Federal Communications Commission (FCC) could grant an initial license 
or construction permit by random selection among applicants who meet the statu- 
tory qualifications; 

(3) A statutory presumption in favor of license renewal would be created; and 

(4) The FCC would be denied the authority "to consider an application of any 
other person for the facilities for which renewal is sought." 

The American Legal Foundation opposes regulatory schemes which unnecessarily 
interfere with free enterprise. As a general proposition, ALF believes that the 
present license renewal system has often allowed licensed broadcasters to be unduly 
harassed at a collective cost to both the broadcasters and the general public which 
cannot be justified. ALF supports consideration of any measure which would allow 
the marketplace to determine how a station can best fulfill its journalistic function 
within the First Amendment and, to that extent, supports this Subcommittee's 
consideration of the present bill. 

five-year ucensing term 

Section 2 of S. 601 would change the three-year license term presently embodied 
in Section 307(d) of the Communications Act of 1934, 47 U.S.C. 307(d), to five years. 
The American Legal Foundation believes that such a change in the license period 
could reduce some of the uncertainty in the present system and help to control 
bureaucratic growth. 

Over one thousand commercial and non-commercial television stations currently 
come up for three-year license renewals. Three thousand applications for low- 
powered television stations reportedly await FCC action. Added to the thousands of 
radio station licenses, cable television, and common carrier regulations, television 
licensing promises to become even more burdensome on the taxpayer. This burden 
can be reduced in part by decreasing the frec^uency of license renewals. 

A General Accounting Office studfy of the mipact of the present three-year licens- 
ing term on management activities is summarized in 'Table I below. The data, 
collected from 527 station managers, reveal that the three-year term has adverse 
effects on the planning, development and financing of broadcast facilities. For 
instance, 34.8% of the managers believe that a station's ability to secure financial 
resources is adversely affected to a very great, substantial or moderate degree. 
Similar adverse effects were registered in facility planning and development by 42% 
of the managers. Even the recruitment and retention of staff by station manage- 
ment was felt to be adversely affected by the present three-year license term by 
more than 20% of the station managers. Thus, the study reveals that the present 
three-year licensing term is burdensome to an unwarranted degree. 

(109) 
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TABLE I. IMPACT OF 3-YEAR LICENSE TERM ON MANAGEMENT ACTIVITIES 



Extent of adverse effect on management activity 



Management activity and percent of 527 station managers 



Facilities 
planning 


Facilities 
development 


AtMlity to 
secure 
financial 


Recruitment 

and retention 

staff 






resources 


9.3 


9.9 


8.7 


3.0 


10.8 


11.2 


8.5 


5.1 


22.0 


20.9 


17.6 


14.2 



Very great 

Substantial 

Moderate 

Total 

Some 

Little or none 

Total 

No response 

Total (note a) 



42.1 


42.0 


34.8 


22.3 


18.2 
38.5 


18.4 
38.3 


15.0 
48.4 


14.2 
61.9 


56.7 
1.1 


56.7 
1.3 


63.4 
1.7 


76.1 
1.5 



100.0 



100.0 



100.0 



100.0 



CONSIDERATION SHOULD BE GIVEN TO CHOOSING AMONG UCENSE APPUCANTS BY A 
COMPETITIVE BIDDING PROCESS RATHER THAN BY A RANDOM SELECTION 

Section 3 of S. 601 would add a new subsection to Section 309 of the Communica- 
tions Act which would permit the FCC to promulgate regulations for choosing 
among competing applicants for the same initial license or construction permit b^ 
random selection. This provision is in the public interest to the extent that it 
eliminates the present complicated system of comparative license hearings selection. 
The costs of the comparative process are staggering and fail to provide a concommi- 
tant return to the public. Hence, the American Legal Foundation believes that this 
Subcommittee should consider ways in which the licensing system might provide a 
more tangible benefit to the taxpaying public while still easing the burdens on 
broadcasters. 

Broadcasters earn a return on their basic factor of production— the airwaves— at 
no marginal cost since present policy does not charge rent for use of the airwaves 
despite large industry profits. A lottery selection among applicants ignores the 
value of a license to broadcast. While economists differ on the actual value, some 
estimate that forty percent of net worth lies in the license — a theory supported by 
the sales of television stations. ALF submits that it may be inconsistent in this time 
of economic instability for Congress to grapple with balancing the federal budget 
while perpetuating rent-free use of crowded airwaves. 

In addition, the proposed lottery holds potential for abuse. Lottery winners could 
sell the licenses in an eager market having expended little investment in this eame 
of chance. Without careful scrutiny, applicants may collude in advance of the 
lottery to guarantee one another's success. Moreover, chance selection could result 
in denying licensing to the best applicant. Although this provision of S. 601 assumes 
applicants are equally capable of meeting the public interest, the other provisions of 
Section 3 of the bill assume an incumbent licensee is more capable than license 
challengers. 

ALF suggests consideration of a bidding system in which an applicant estimates 
revenues from the station and makes a bid based on profitability. Reasonably 
prudent investors explore profitability before embarking on the investment anyway 
so such a system adds no Durden to the applicant. The FCC could then award the 
license based on the bid results from qualified applicants. Of course, bidders could 
be disqualified for violations of the Communications Act or FCC regulations and the 
rules on diversity of ownership could still apply. 

THE PROVISIONS FOR NEW LICENSE RENEWAL PROCEDURES MERIT CAREFUL 

EXAMINATION 

A bidding system could also be profitably explored for license renewals. Under the 
comparative license renewal system, renewal applicants have often been the subject 
of unwarranted and costly harassment. Moreover, the comparative renewal system 
requires an examination of a challenger's promises versus the renewal applicant's 
performance which tends to be unfair since a challenger can tailor its apphcation to 
the FCC's comparative criteria. 
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Section 3 of S. 601, which proposes that television license renewals be granted if 
the Commission determines the licensee "substantially met the problems, needs, and 
interests of its service area in its program of service' and denies FCC the authority 
to consider the application of "any other person" for the license to facilities up for 
renewal, would eliminate the need for comparative hearings and substantially 
reduce the potential for harassment. However, the proposed renewal procedures 
may serve to assure the insulation of licensees from the licensing market. There- 
fore, the American Legal Foundation believes that the public interest would be 
served by examining the merits of license renewal subject to competitive bidding 
rather than pro forma action. 

A bidding system's greatest strength lies in its recognition of the public interest 
in having the market determine who obtains licenses. Members of the public in a 
service area could prevent an incumbent licensee's renewal by assembling investors 
and outbidding the incumbent. The only way competing applicants could submit 
higher bids would be if they operated the stations more efficiently and earned more 
advertising revenue. Because advertising revenue is based on audience shares, the 
competing applicants would earn their licenses by operation of the market. The 
addage, "People in the marketplace vote with their feet", should be, "Television 
viewers vote with their channel selectors". As in the case with initial licensing, 
competitive bidding would streamline the renewal process and allow the free enter- 
prise system to function according to natural market forces. 

CONCLUSION 

The American Legal Foundation supports this Subcommittee's current examina- 
tion of ways in which to ease the unnecessaiy regulatory burdens currently imposed 
upon broadcasters. Reasoned legislative efforts which will allow the market to 
function according to consumer demand rather than bureaucratic whim will ulti- 
mately serve the public interest. 



Statement op American Women In Radio & Television, Inc. 

American Women in Radio and Television, Inc. (A.W.R.T.) is a non-profit, national 
organization of professional women and men who work in radio, television, broad- 
cast advertising and closely related fields. A.W.R.T. strives to improve the quality of 
radio and television, to facilitate communication among its diverse membership, and 
to promote the advancement of qualified women throughout the telecommunications 
inaustnr. 

A.W.K.T. supports the basic intent of S.601 to establish a five year license term 
for television stations, resulting in substantial savings of time and money by the 
Federal Government. The longer license term will also result in less burdensome 
filing procedures for licensees. 

A.W.R.T. cannot fully support that portion of S.601 that amends Sec. 309 of the 
Communications Act (which directs tne FCC to establish a procedure of random 
selection for new television licenses) until Congress and the FCC recognize the 
special inequities that exist in ownership by women and minorities. As stated in 
A.W.R.T. 's statement on S. 270, the United States Congress had demonstrated its 
awareness of the unique problems of women by affording special advantages to 
women in awarding grants under the Public Telecommunications Financing Act of 
1978. To this end, the Commission should also be directed to extend to women those 
advantages which minorities presently enjoy when purchasing stations and upgrad- 
ing existing facilities. In instances where women and/or minorities are among the 
equally qualified applicants in a comparative proceeding, they should be given a 
comparative preference. 

The Commission currently awards merit in comparative proceedings to applicants 
with minority ownership and participation. However, the Commission has refused to 
extend its policy of awarding such merit to proposals which include ownership and 
participation by women. The Commission recognizes that women are grossly under- 
represented in broadcasting and has commissioned and outside contractor to con- 
duct a stud^ to determine the extent to which women have suffered discrimination 
in ownership of braodcast facilities. While the Commission waits for the results of 
its ownership study before adopting any preference for women, it is also considering 
proposed allocation plans for new low power television stations and for additional 
radio and television assignments. A.W.R.T. has petitioned the Commission to ^rant 
a preference to women applicats for low power television stations and a copy of that 
filing is attached. The FCC has stated that minorities will be given certain prefer- 
ence in the assignments of these new licenses, but the Commission has not recog- 
nized the special needs and problems of women to the extent of cdso affording them 
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a preference it they are equally qualified. Without any preference, women would be 
effectively precluded from ever significantly increasing their level of ownership of 
broadcast facilities. 

A.W.R.T. ur^es the Congress to charge the FCC to promote diversity of ownership 
and interests m broadcasting by coupling its deregulation profXMals for radio and 
television with an unequivocal commitment to increase ownership and management 
by women and minorities and to direct the FCC to grant women the same prefer- 
ences that are presently given minorities in applying for ownership of broadcast 
stations. 

A.W.R.T. supports a television renewal process that relies on the past perform- 
ance of the licensee has havinjgf "substantially met the problems, needs, and inter- 
ests of the residents of its service area." This provision alleviates the uncertainty of 
renewal because of promises by a challenger to provide better service. Short of total 
deregulation, this standard is great improvement over the existing procedure for 
comoarative renewals. 

A.W.R.T. is pleased that the present FCC E)qual Employment Opportunity^ Rules 
will be maintained. A.W.R.T. has a Ions history of working for ana promoting the 
advancement of qualified women in all phases of radio and television, including 
employment and ownership. It has continually been active at the FCC and in 
Congress in matters involving EEO to assure tnat women and minorities are em- 



ployed in the top job categories by licensees. 
A.W.R.T. commends this Committee 



on its progressive actions to deregulate the 
telecommunications industry with the ultimate goal of benefiting the general public. 
However, we hope ]^ou share our concern that tne unique interests and concerns of 
women and minorities are not overlooked in the process. 

Statement of Peooy Charren, President, Action for Children's Television 

Action for Children's Television (ACT) is a nonprofit corporation organized under 
the laws of the Commonwealth of Massachusetts to deal with issues relating to 
children and television. Founded in 1968 by four parents concerned about children's 
television programming and televised commercials directed to child audiences, ACT 
now has thousands of members throughout the United States and the support of 
over 120 organizations concerned with the health, education, and welfare or Ameri- 
can children. 

As many members of this subcommittee know, children are watching an average 
of more tnan 80 hours of television per week.* By the time the average child 
graduates from high school, he will have spent more time in front of the television 
than in the classroom. Very few people doubt that television is playing a me^or role 
in the education and development or American children and youth. 

There is, however, little economic incentive for commercial broadcasters to pre- 
sent programming designed to attract any subcategory of the population, particular- 
ly children, and more particularly any specific age group of children. The millions 
of children in this country have little buying power ana less political clout; conse- 
quently there is little television programming aired that meets their unique needs. 

Just last week, CBS announced that "Captain Kangaroo," the only daily commer- 
cial network program designed for children, will be reduced to a half hour this fall 
and will be movea from its current 8:00-9:00 a.m. time slot to a 7:00-7:30 a.m. time 
slot. Its audience appeal will be expanded to include elementary school age children. 
Preschoolers will lose the only commercial network program designed for 
non readers. 

It should be noted that there are no weekly commercial network series designed 
for children that air on weekdays. Very few commercial stations run afterscnool 
programs designed for younf^ audiences. With the cutting of "Captain Kangaroo" by 
naif an hour, children's service is reduced even further. 

Program service has traditionally been and should remain an important element 
in determining at license renewal time whether a broadcaster is operating in the 
public interest. While the First Amendment protects broadcasters' editonal judg- 
ment and freedom to choose program content free from governmental restrictions, 
the Federal Communications Commission (FCC) and the courts have long recognized 
that broadcasters have an obligation to serve all substantial groups in their commu- 
nities by providing a balanced program schedule. More specifically, the FCC was 
upheld on court appeal when it emphasized that broadcasters have a special obliga- 
tion to serve and protect children. 

ACT recognizes and heartily approves of the fact that broadcasters have great 
editorial discretion with regard to specific program content. ACT believes, however, 



*Nkl99n lUport on Tileviaion 1980, A.C. Nielaen Company, pp. K-9 (1980). 
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that it is an appropriate function of the FCC to determine what types of program 
service are required to meet the public interest. 

ACT is concerned that in several significant respects S. 601 would diminish the 
importance of a broadcast licensee's program service in the licensing review process. 
ACT opposes random-selection licensing that would preclude the FCC from consider- 
ing program service or other factors beyond a licensee's basic qualifications under 
Section 308(b) of the Communications Act of 1934. 

Rather than inhibit the FCC search for public interest criteria to distinguish 
competing applicants, ACT believes that Congress should encourage the FOG to 
implement quantitative program rules or processing guidelines. Specifically, ACT 
has recommended that the FCC require each commercial television licensee to air 
age-specific programming for both preschool and elementary school age children. 

ACT does not believe that an FOC finding that a renewing applicant has "sub- 
stantially" met the needs of their service area should eliminate the possibility of a 
comparative renewal proceeding. ACT supports a comparative process for broadcast 
license issuance and renewal because it serves as a competitive spur that contrib- 
utes to the provision of superior service. 

Finally, ACT urges that license terms remain three years rather than the pro- 
posed five years. ACT believes that lengthy license terms would impair the com- 
plaint process by which station shortcomings and problems are brought to light. 

The total package of changes proposed by S. 601 is a significant departure from 
the public trusteeship concept that entrusts use of spectrum space to broadcast 
licensees in return for broadcast service in the public interest. Enactment of S. 601 
would be an unfortunate step toward elimination of broadcaster accountability for 
program service through the licensing process. 

ACT urges that the needs and interests of this nation's children and young 
adolescents and the impact of S. 601 on that young audience be considered. At a 
time when many people believe that television has replaced school as the primary 
source of information for children, it is clear that inadequate program service for 
young audiences will inevitably result in a less informed and capable adult citizenry 
of tomorrow. 



Statement op Cox Broadcasting Corp. 

This statement is submitted by Cox Broadcasting Corporation in support of S. 601, 
the "Television Licensing and Renewal Act of 1981." Cox and its broadcast stations 
have a long and distinguished record as participants in the communications indus- 
try. In particular, its television stations, WSB-TV, Channel 2, Atlanta, Georgia, 
began regular broadcasts in 1948, and WHIO-TV, Channel 7, Davton, Ohio, institut- 
ed service in 1949. Cox television stations also include KTVU, Channel 2, Oakland, 
California; WIIC-TV, Channel 11, Pittsburgh, Pennsylvania; and WSOC-TV, Chan- 
nel 9, Charlotte, North Carolina. Cox is well qualified bv virtue of its extensive 
experience as a television licensee ot comment on this legislation. 

Cox supports the passage of S. 601. It would contribute substantially to the 
continuity and stability of the television broadcasting industry, and significantly 
enhance the ability of licensees to provide optimal service to their communities. 
Furthermore, S. 601 would effect major improvements in several historically trou- 
blesome FCC procedures while reducing manpower and paperwork burdens for both 
the FCC and its licensees. In a time when calls are heard for reduced government 
involvement and expenditures, these are legislative achievements not to be taken 
lightly. 

Turning to S. 60rs specific provisions, the bill would increase television stations' 
license terms from three to five years. Relieving licensees of the burdensome trien- 
nial task of license renewal preparation would enable them to devote additional 
manpower and resources to their primary service obligations, a clear public benefit. 
Similarly, because the FCC would have fewer renewal applications to process each 
year, it would be able to channel its limited resources toward fulfilling other, more 
pressing regulatory needs. 

It is important to note that these benefits would not come at the expense of lost 
regulatory effectiveness. Licensees would still be required to operate in the public 
interest. And the FCC would still have procedures and sanctions available to ensure 
that the^ do so. Indeed, in its testimony before this committee, the FCC supported S. 
601, noting with particular regard to the proposed lengthening of television license 
terms that review of television station performance every three years is "no more 
appropriate than every five or ten years. 

S. 601 would also require the FCC to grant television station license renewal 
applications if the licensee is otherwise statutorilv qualified; if its program service 
has "substantially met" community problems; and if the station's operation has not 



Digitized by 



Google 



114 

involved a "serious violation" of the Act or the FOC's rules and regulations. Cox 
endorses this proposed creation of a reasonable renewal standard. 

Conscientious licensees which have effectively served their communities and oper- 
ated in accord with their statutory and regulatory obligations have earned the right 
to expect renewal of their licenses. S. 601 would codify this legitimate renewal 
expectation. In doing so, it would create an extraordinary incentive for all licensees 
to provide optimal service to their communities making the public the ultimate 
beneficiary of the bill. 

Most signHcantly, S. 601 would preclude overfilings by applicants for the facility 
to be renewed until such time as renewal has actually been denied. By thus 
replacing the comparative renewal procedures with a two-step process whereunder a 
licensee would first have to be disqualified before others could apply for its facility, 
S. 601 would end a regulatory nightmare which has plagued licensees, the Commis- 
sion and the courts for years. 

The comparative renewal process, which presently requires the "apples-and-or- 
anges" comparison of a licensee's actual past broadcast record with a new appli- 
cant's ''paper" promises, has been one of the most eminently unsatisfactory aspects 
of FCC regulation. A fair balancing of such dissimilar factors is virtually impossible. 
Consequently, this history of comparative renewal proceedings reflects continuing 
Commission and judicial dissatisfaction with the process. Lengthy hearings have 
been followed by extensive judicicd proceedings, which have generally been followed 
by more lengthy hearings, in a repetitive, unproductive cycle. The cost to the FCC 
and the parties in terms of money and manpower has been incalculable. The public 
has also been adversely affected, by the wasteful expenditure of public funds on 
these proceedings as well as lost or substandard service which can be caused by 
unstable and uncertain operational conditions. 

Cox urges replacement of these unworkable comparative renewal procedures by 
those contemplated by S. 601: renewal would first have to be denied following a 
finding that a licensee had failed to substantially serve its community before new 
applications could be entertained. Licensees would thus be judged against standards 
directly relevant to their past performance in serving their communities and, in 
situations where the existing licensee's performance warrants renewal, the FCC and 
the nation's taxpayers would be spared the public expense associated with wasteful 
comparative renewed proceedings. 

Like comparative renewal proceedings, comparative hearings for new stations are 
also lengthy and cumbersome, requiring great expenditures of money and time by 
both the applicants and the Commission. The public suffers as well, because it is 
denied new service during the pendency of such proceedings. 

Cox believes that the Commission should have the flexibility to deal with mutual- 
ly exclusive applications in a more equitable and expenditious manner than its 
present procedures permit. S. 601 would grant that flexibility^. Use of a lottery or 
similar procedure would avoid the years of hearings to weigh minute technical 
differences between applicants while the public awaits service. Instead, it would 
facilitate expenditious decision-making and prompt institution of new service to the 

Sublic. Cox submits, however, that a method of random selection to choose a 
censee from among mutually exclusive applicants for new television broadcast 
fiacilities is appropriate only where such applicants first demonstrate their legal, 
financial, technical and other basic qualifications to operate a broadcast station, 
since there is no need to select at random between a qucdified and an unqucdified 
applicant. Legislation permitting random selection by lotterv or otherwise should 
confirm that the qualifications standards set forth in Section 308(b) of the Communi- 
cations Act of 1934, as amended, 47 U.S.C. § 308(b), represent a threshold standard 
of qufidification to be met by each applicant as a condition precedent to participation 
in a lottery. 

While Cox supports and endorses the goals and general intentions of S. 601, it also 
suggests that several other minor cleuifications in its language and legislative 
history are desirable. 

In particular, it should be clear that the FCC not decide whether licensees have 
''substcuitially met" community needs by using quantitative measures of program 
performance. The Commission has previously rejected reliance on such standards, 
and that precedent should be followed under S. 601: a licensee's service should not 
be judged simply in terms of the amounts of various program types which were 
broadcast. Numbers say little about a licensee's service and, as the FCC has recog- 
nized, their use leads inevitably to governmental involvement in licensee program- 
ming judgments, a result clearly at odds with the First Amendment. 

It should also be made clear that S. 60rs reference to "the problems, needs and 
interests of the residents of its service area" is not intended to reflect Congressional 



Digitized by 



Google 



115 

endorsement of current FCC ascertainment procedures. The FCC should retain the 
flexibility to modify or eliminate these procedures as appropriate. 

Third, S. BOl's language concerning serious violation" of the Act and FCC rules 
should be clarifled to ensure that unintentional, isolated or minor statutory or 
regulatory violations will not trigger failure to renew. The FCC has available to it 
numerous sanctions, including forfeitures and cease and desist orders, which can be 
used to deal with most violations of a licensee's obligations. The ultimate sanction of 
license denial should be reserved only for station operations consistently character- 
ized by serious deflciencies, or for violations of such magnitude and seriousness that 
they would affect the licensee's future ability to operate in the public interest. 

In summary, Cox supports the goals and policies underlying S. 601. Its passage 
will enhance stability and continuity in the television broadcast industry, and 
substantially reduce regulatory burdens. Reduced governmental regulation will 
bring with it a corresponding reduction in the taxpayers' burdens. Most signiflcant- 
ly, however, these legislative achievements will have as their ultimate benefit better 
television service for the public, as programming can replace regulatory paperwork 
as a focus for scarce station resources. Passage of S. 601 would, in short, clearly 
serve the public interest. 



Statement of National Association of Spanish Broadcasters 

These comments, submitted by the National Association of Spanish Broadcasters 
(NASB), are in response to S. 601, the Television Licensing and Renewal Act of 1981, 
which proposes to amend the Communications Act of 1934 to establish licensing 
procedures, renewal procedures, and license terms for television broadcast stations. 

INTRODUCTION 

1. Advancing and protecting the interests of Spanish language broadcasting in the 
United States and Puerto Rico are the two principal reasons why the NASB was 
formed.* Beginning July 9, 1979, the on-going function of the NASB is to provide a 
strong and effective Hispanic voice in Washington, representing Spanish broadcast- 
ing. The services that the NASB provides for Spanish broadcasters are essentially 
three-fold: legislative and regulatory representation, business and economic develop- 
ment, research and information dissemination. 

LICENSE TERMS 

The NASB supports the extension of the television license term from three to Vive 
years. We believe that such an extension will grant greater stability to the license 
holder and will allow the licensee to more effectively fulfill his responsibility as a 
broadcaster in the public interest by reducing the work and money expenditures of 
the licensee which are currently related to the licensing procedure, resources which 
can then be directed towards providing the public with Better service. 

UCENSING PROCEDURE 

The NASB is in general ^eement with the proposal to allow the Federal 
Communications Commission (FCC) to utilize random selection in the granting of an 
initial television license or construction permit among otherwise qualified appli- 
cants. The NASB feels that the discretionary use of the random selection procedures 
will provide an effective alternative to comparative hearings which are too often 
overly lengthy and burdensome to the applicants and which prevent the timely 
provision of television service to the public. 

However, the NASB strongly urges that the Commission be given the discretion to 
include consideration of minority ownership and participation in station operations 
in its establishment of random selection procedures, ^linority ownership and par- 
ticipation in station operations is a proven and positive force in increasing diversity 
of control and programming, a primary objective in the Commission's licensing 
procedures as noted in the FCC's Policy Statement on Comparative Broadcast Hear- 



>The NASB Board of Directors includes Mr. Emilio Nicolas, Chairman, KWEX-TV, San 
Antonio, TX; Mr. Efrain Archilla, Vice Chairman, WALO, Humacao, P.R.; Mr. Jose Grimalt, 
WLVH-FM, Hartford, CT; Mr. Jose Molina, KROQ, Hollywood, CA; Mr. Angel Toledo, KFHM, 
San Antonio, TX; Mr. Carlos Barba, WNJU-TV, New York, NY; Mr. Daniel Villanueva, 
KMEX-TV, Los Angeles, CA; Mr. Alan Meiia, WIAC, San Juan, P.R.; Mr. Rafael Ruiz, WKAQ- 
TV, San Juan, PR.; Mr. Tommy M^niz, WLUZ-TV, San Juan, P.R.; Mr. Reynold V. Anselmo, 
SIN, Inc., New York, NYf Ms. Alicia Conill, Conill Advertising Assoc., Inc., New York, NY; Ms. 
Maria Elena Torano, META Public Relations, Miami, FL. The President of NASB is Ms. 
Carmen Junco, the Executive Vice President is Antonio Guernica. 
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ings of 1965. Moreover, diversity of control and programming is of primary signifi- 
cance in the Commission's efforts to fulfill its mandate of ensuring that licensees 
operate in the public interest. 

RENEWAL PROCEDURE 

The NASB supports the proposal to amend the procedures for the renewal of a 
television broadcast station license. It is the NASB's understanding of this provision 
that it does not preclude a legitimate group from raising questions concerning the 
licensee's performance in serving the public interest. Nevertheless, we feel that the 
burden of proof as to alleged violations of the Communications Act of 1934 by the 
licensee should rightfully fall upon the individual or group making the allegations. 

O 
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